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The following releases relate to self-regulatory 
organization rule proposals and/or adoptions. 


34-16234 


34-16235 Amendment of rules to provide 
annual assessments for brokers and 
dealers that are not members of a 
registered national securities 
association shall be the same as 
corresponding assessments 
imposed upon member firms. 


IC-10886 Public comment sought on proposed 
rules which would exempt specified 
mergers or consolidations of 
registered investment companies 
from certain prohibitions under the 
Investment Company Act [File No. 
$7-803; Comment period expires 
November 30, 1979.] 





OPINIONS 











34-16230 Charles H. Ross, Inc. 


Where member of registered 
clearing agency failed to make timely 
payment of premiums and margin 
due in accounts it maintained with 
agency, held, agency's findings of 
violation sustained, but agency’s 
assessments of fine and costs set 


aside in light of substantial mitigative 
factors. 
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SECURITIES ACT OF 1933 
Release No. 6132/October 1, 1979 


In the Matter of 


SALOMON BROTHERS PROFIT-SHARING PLAN 
One New York Plaza 
New York, NY 10004 


(18-58) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE 
SALOMON BROTHERS PROFIT-SHARING PLAN 


Salomon Brothers, an investment banking firm 
organized as a New York limited partnership, filed an 
application on July 24, 1979, for an order modifying a 
previous order exempting from the registration 
provisions of the Securities Act of 1933 (‘‘Act’’) 
interests or participations issued in connection with 
the Salomon Brothers Profit-Sharing Plan (‘’Plan’’). 


On September 10, 1979, a notice was issued 
(Securities Act Release No. 6124) of the filing of the 
Application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in 
connection with the plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6133/October 3, 1979 


PERMANENT SUSPENSION OF THE REGULATION 
A EXEMPTION OF OVUTIME, INC. 


The Securities and Exchange Commission has 
ordered that the June 19, 1979 temporary suspension 
of the Regulation A exemption of Ovutime, Inc. 
(“‘Ovutime’’) from the registration requirements of the 
Securities Act of 1933 be made permanent. Ovutime 
is currently located in Newton, Massachusetts. 


Pursuant to a Notification filed January 22, 1979, 
Ovutime proposed to offer 20,000 shares of common 
stock at $25.00 per share, for an aggregate amount of 
$500,000. According to the order of permanent 
suspension, the Commission has reason to believe 
that the Notification and Offering Circular and 
amendments thereto contained untrue statements of 
material facts and omitted to state material facts 
necessary to make the statements made, in light of 
the circumstances under which they were made, not 
misleading, including, among other things: i) the 
failure to disclose unregistered sales of 19,000 shares 
of common stock of the Issuer within one year prior 
to the filing of the Notification; ii) the failure to 
disclose that the reason for the Regulation A filing 
was to obtain an exemption for a prior offering of 
unregistered securities for which no exemption from 
the registration provisions of the Securities Act was 
available; iii) the failure to disclose that the Issuer had 
already applied the entire proceeds from the sale of 
the unregistered stock to the needs of the Issuer; iv) 
the statement that the Issuer would return all 
subscribers funds if less than 90% of the offering was 
subscribed for; v) the failure to disclose that the 
proceeds received from the sale of stock intended to 
be covered by the Regulation A filing was used to 





repay a bank loan, guaranteed by certain 
share-holders, the proceeds of which had been used 
to repay loans made to the Issuer by certain 
shareholders. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16229/September 26, 1979 


Admin. Proc. File No. 3-5786 


BERNARD JAY COVEN 


The Commission has instituted disciplinary proceed- 
ings against Bernard Jay Coven, a New York City 
attorney. The proceedings were based on a 
permanent injunction, entered against Coven in an 
action brought by the Commission, which enjoined 
Coven from further violations of antifraud provisions 
of the securities acts. The Commission’s action 
temporarily suspended Coven from practice before 
the Commission during the pendency of the 
proceedings. However, the Commission stated that it 
would reconsider Coven’‘s suspension should he file a 
brief on that issue. 


Commissioner Karmel dissented from the Commis- 
sion’s action for the reasons stated in her 
accompanying opinion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16230/October 1, 1979 


Admin. Proc. File No. 3-5570 


In the Matter of the Application of 


CHARLES H. ROSS, INC. 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 


For Review of Disciplinary Action Taken by 


THE OPTIONS CLEARING CORPORATION 


OPINION OF THE COMMISSION 


REGISTERED CLEARING AGENCY - REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Violation of Clearing Agency Rules 


Failure to make Timely Payment of Amounts Due 
Agency 


Where member of registered clearing agency 
failed to make timely payment of premiums 
and margin due in accounts it maintained 
with agency, he/d, agency's findings of 
violation sustained, but agency’s assessment 
of fine and costs set aside in light of 
substantial mitigative factors. 


APPEARANCES: 


Daniel J. Piliero 11 and Christopher L. Hartwell, of 
Webster & Chamberlain, for applicant. 


Richard S. Kraut and Donn A. Beloff, of Schiff 
Hardin & Waite, for The Options Clearing 
Corporation. 


Charles H. Ross, Inc. (‘applicant’), a Philadelphia 
broker-dealer and a member of The Options Clearing 
Corporation (‘‘OCC’’), seeks review of OCC 
disciplinary action. OCC found that, on May 12, 1978, 
applicant failed to make timely payment of amounts 
due the Corporation. It fined applicant $1,000, and 
assessed costs. On the basis of an independent 
review of the record, we make the following findings. 
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Like other OCC members, applicant maintained 
several accounts with OCC to cover the various types 
of transactions in which it engaged and margin 
requirements. OCC rules provide for notification of 
members, prior to 10 a.m. (Eastern Time) on each 
business day, of all amounts due OCC, and members 
are required to pay those amounts by 10 a.m. Pay- 
ments (referred to as daily settlements) are effected 
by OCC’s presentment of drafts to the bank 
designated by the member, at which bank the 
member must maintain an account for each account 
that it carries with OCC.1 


On the morning of May 12, 1978, OCC presented 
drafts to applicant’s bank seeking payment of the 
following amounts: $7,497.50 for premiums and 
margin due in applicant’s customer account, and 
$24,387.50 for premiums due in applicant’s market 
maker account. Applicant’s bank notified OCC’s 
Philadelphia branch office that its drafts against 
applicant’s accounts could not be honored because 
of insufficient funds. The OCC branch manager who 
normally handled such matters was out of the office, 
and a clerk tried to contact Charles Ross, applicant's 
president, sole shareholder, and only employee. But 
Ross’s commuter train had been delayed, and he did 
not arrive until 10:03. On being advised of the 
problem, Ross quickly transferred funds to his bank 
from applicant’s account at the Stock Clearing 
Corporation of Philadelphia, and OCC’s drafts were 
honored by 10:30. 


Applicant had excess margin on deposit with OCC, in 
the form of government securities, in both its firm 
and market maker accounts.* But, unless OCC took 
the drastic step of summarily suspending applicant 
from membership,? the excess margin in applicant's 
other accounts could not be used to make up the 
premium and margin deficits in its customer 
account.” Nor could the excess margin in applicant's 





TRules 203, 501 and 605 


2The value of such securities was about $37,000 in 
applicant's firm account, and $96,000 in its market 
maker account. 


3Rules 1102 and 1104. 
4Rules 502(a) and 605. 
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market maker account be netted against the 
premiums due in that account, since the excess 
margin was not in the form of cash. 


Applicant does not substantially challenge the 
findings that it failed to make timely payments in 
accordance with OCC rules.° Its major contention on 
review is that OCC’s Philadelphia branch manager, 
and his predecessors, permitted members to deposit 
funds to meet OCC settlement calls within a 
reasonable period of time after 10 a.m., as long as 
the member had sufficient excess margin on deposit 
to cover daily settlement requirements. It asserts 
that, if the Philadelphia branch manager had been 
present on the morning of May 12, no question 
would have been raised. And it has filed affidavits 
raising various allegations of misconduct relating to 
evidence of the claimed practice on the part of the 
Philadelphia branch office of condoning late 
payments. 


The alleged conduct of the branch managers would 
not operate as an estoppel against OCC, nor would it 
cure applicant's violations.° But, assuming that the 
managers allowed applicant to operate in the manner 
it claims, their practice of permitting late payments 
would be an obvious mitigative factor in pcinioste 
the appropriate sanction for the offense committed. 





5Rule 607. 


6it does point to Rule 606 which authorizes OCC to 
apply to any margin deficit any credit balance arising 
from ‘‘trades that settle on the business day of such 
margin deficit.” The excess margin applicant had on 
deposit was clearly not a credit balance of that type. 
Applicant also cites certain language in Rule 605 out 
of context. However, that rule specifically requires 
that a margin deficit in any account be satisfied by 10 
a.m. “‘notwithstanding any margin excess that may 
exist in another account’ of the member. (Emphasis 
supplied.) 


7Counter-affidavits have been filed by OCC. 


8See John W. Yeaman, Inc., 42 S.E.C 500, 508 
(1965), and cases there cited. 


9See Management Financial, Inc., Securities 
Exchange Act Release No. 12098 (February 11, 1976), 
8 SEC Docket 1248, 1249; John W. Yeaman, Inc., 
supra. 





However, for the reasons set forth below, we are 
setting aside OCC’s assessment of a fine and costs. 
Thus we need not resolve the issue of whether OCC’s 
branch office condoned late payments, nor reach the 
charges raised in the various affidavits filed by 
applicant. ! 


We consider that certain aspects of OCC’s 
disciplinary procedures created an undesirable 
appearance of unfairness.'' These factors, however, 
do not affect OCC’s findings of violation, which we 
affirm. Our findings are based on undisputed facts, 
and on our independent review of the record. 


Applicant argues that the sanction imposed on it by 
OCC is excessive. We agree. 


Applicant has not previously been subject to any 
disciplinary action. Moreover, there would not have 
been any violations here but for the fact that Ross 





10Applicant further argues that it was denied due 
process because, at the hearing before the OCC, 
witnesses were not sworn. It also complains that, 
because of the informal nature of that hearing, it was 
denied the right to present evidence in a meaningful 
fashion. These contentions are without merit. 
Applicant was not deprived of due process by the 
absence of sworn testimony. See Grimes v. 
Nottoway County School Board, 462 F.2d 650, 
653-654 (C.A. 4, 1972), cert. denied, 409 U.S. 1008. 
As we have previously noted, proceedings before 
self-regulatory organizations are normally conducted 
in an informal manner. See Sumner 8. Cotzin, 
Securities Exchange Act Release No. 10850 (June 12, 
1974), 4 SEC Docket 420, 422. And the record shows 
that applicant was accorded a full and fair 
opportunity to present its case. 


1lEven before proceedings were instituted, an 
executive of OCC had determined that applicant 
would be fined $1,000 for its violations of OCC rules. 
The ensuing proceedings were treated as an appeal 
by applicant from a determination that had already 
been made, rather than a hearing on allegations that 
had not yet been proven. The problem was 
compounded by the fact that the OCC hearing panel 
consisted solely of OCC executives. Under the 
circumstances, the panel members had a natural ten- 
dency to affirm their colleague’s prior action. 


was delayed by circumstances beyond his control. 
Applicant made full payment to OCC within one-half 
hour after it was due. And applicant states that it has 
adopted new procedures that will prevent any 
recurrence of its violations. 


Under all the circumstances of this case, we have 
determined that OCC’s assessment of a fine and 
costs should be set aside. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK AND KARMEL); Chairman 
WILLIAMS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16230/October 1, 1979 


Admin. Proc. File No. 3-5570 


In the Matter of the Application of 


CHARLES H. ROSS, INC. 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 


For Review of Disciplinary Action Taken by 


THE OPTIONS CLEARING CORPORATION 


ORDER SETTING ASIDE SANCTION AND COSTS 
OF REGISTERED CLEARING AGENCY 





12Applicant’s exceptions are overruled or sustained 
to the extent that they are inconsistent or in accord 
with the views expressed in this opinion. 
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On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the sanction imposed by the Options 
Clearing Corporation on Charles H. Ross, Inc., and 
the Corporation’s assessment of costs, be, and they 
hereby are, set aside. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16231/October 1, 1979 


An order has been issued granting the application to 
strike the common stock ($.12 1/2 Par Value) of 
ELTRA CORPORATION from listing and registration 
on the New York Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16232/October 1, 1979 


Orders have been issued to strike the common stocks 
of the following companies from listing and registra- 
tion on the: American Stock Exchange, Inc. - (Par 
Value $1) GLEN-GERY CORPORATION and Midwest 
Stock Exchange, Inc. - ST. LOUIS NATIONAL 
STOCKYARD CO. (without Par Value). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16233/October 1, 1979 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 702/October 1, 1979 


Administrative Proceeding File No. 3-5686 
In the Matter of 


GROUP FINANCIAL SERVICES, INC. 
(801-12364) 


MARVIN S. YODER 
JOHN M. MCQUEARY 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these administrative proceedings under the 
Securities Exchange Act of 1934 (‘Exchange Act’) 
and the Investment Advisers Act of 1940, | 
Respondents Group Financial Services, Inc. (““GFS”), 
a registered investment adviser, Marvin S. Yoder of 
Rockville Maryland, the president of GFS, and John 
M. McQueary, of Rockville Maryland, vice-president 
of GFS, have submitted Offers of Settlement which 
the Commission has determined to accept. Without 
admitting or denying the allegations contained in the 
Order for Proceedings, Respondents consent to the 
entry of the findings and sanctions contained in this 
Order. 


On the basis of the Order for Proceedings and 
Respondents’ Offers of Settlement, the Commission 
finds that Respondents willfully violated Section 17(a) 
of the Securities Act of 1933, Sections 10(b) and 
15(a) of the Exchange Act, Rule 10b-5 thereunder, 
Sections 204, 206(1) and 206(2) of the Advisers Act 
and Rules 204-2(a)(1), 204-2(a)(2) and 204-2(a)(6) 
thereunder, and that is in the public interest to 
impose the sanctions specified in the Offer of 
Settlement. 


Accordingly, IT |S ORDERED that: 


1. The investment adviser registration of GFS is 
revoked; 





lin the Matter of Group Financial Services, Inc. et 
al., instituted March 19, 1979. (Securities Exchange 


Act of 1934 Release No. 34-15676, 
Advisers Act of 1940 Release No. 673). 


Investment 





2. Respondents Yoder and McQueary are suspended 
from associating with any investment adviser for a 
period of one year; 


3. Respondents Yoder and McQueary are suspended 
from associating with any broker or dealer for a 
period of 90 calendar days; and 


4. Respondents Yoder and McQueary’s activities with 
respect to association with any broker or dealer shall 
be limited to those of a non-supervisory nature for a 
period of one year. 


These sanctions shall become effective on the second 
Monday after the date of this Order. 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16234/October 2, 1979 


In the Matter of 


PACIFIC STOCK EXCHANGE INCORPORATED 
301 Pine Street 
San Francisco, California 94104 


(File No. SR-PSE-79-13) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGES BY THE PACIFIC STOCK EXCHANGE 
INCORPORATED AND ORDER EXTENDING THE 
TIME PERIOD WITHIN WHICH THE COMMISSION 
MUST TAKE ACTION ON THE PROPOSED RULES 


The Pacific Stock Exchange Incorporated submitted 
on September 9, 1979 proposed rule changes under 
Rule 19b-4 in response to certain of those recom- 


mendations made by the Commission’s Special Study 
of the Options Markets which the Commission 
requested the self-regulatory organizations which 
currently list and trade standardized options or which 
have proposed to list and trade standardized options 
to implement before further expansion of the stand- 
ardized options markets can be permitted. 


Publication of the submission is expected to be made 
in the Federal Register during the week of October 1, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule changes or in- 
stitute proceedings to determine whether the 
proposed rule changes should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission by 
November 2, 1979. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-PSE-79-13. 


The Commission has determined that it is necessary 
and appropriate to provide additional time for public 
comment on and Commission consideration of the 
proposed rule changes. Because the subject filing 
contains numerous rule proposals which, if approved, 
would affect significantly the operation of the 
standardized options markets, the Commission 
believes that additional time is necessary to enable 
commentators to address meaningfully the substance 
of the proposals and to enable the Commission to 
give the proposals the careful consideration they 
warrant before determining whether to approve the 
proposals or to initiate proceedings to determine 
whether they should be disapproved. 


Accordingly, the Commission, pursuant to Section 
19(b)(2) of the Act, hereby extends until 90 days from 
the date of publication of notice of filing of the 
proposed rule’ changes captioned above, the time 
period within which the Commission must either 
approve the proposed rule changes or institute 
proceedings to determine whether the proposed rule 
changes should be disapproved. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 





1See Securities Exchange Act Release No. 15575 
(February 22, 1979), Section |. 
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proposed rule changes which are filed with the 
Commission, and of all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organ- 
ization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16235/October 2, 1979 


Annual Assessment for Non-Member Brokers and 
Dealers 


ACTION: Final rules. 


SUMMARY: The Commission is amending its rules to 
provide that annual assessments for brokers and 
dealers that are not members of a registered national 
securities association shall be the same as 
corresponding assessments imposed upon member 
firms, unless the Commission determines otherwise 
for a particular year. The Commission is also adopting 
an information and assessment form specifying the 
annual assessments for non-member brokers and 
dealers for fiscal 1979. 


EFFECTIVE DATE: Effective upon publication in the 
FEDERAL REGISTER. Form SECO-4-79 must be 
filed, together with the required fees, on or before 
October 31, 1979. 


FOR FURTHER INFORMATION CONTACT: 
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Janet R. Zimmer, Branch Chief 
Division of Market Regulation 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 

(202) 272-2863. 


SUPPLEMENTARY INFORMATION: The Com- 
mission today announced the adoption of amend- 
ments to Rule 15b9-2 (17 CFR 240.15b9-2) under the 
Securities Exchange Act of 1934 (the ‘‘Act’’) [15 
U.S.C. 78a et seqg., as amended by Pub. L. No. 94-29 
(June 4, 1975)] and the adoption of Form SECO-4-79 
(17 CFR 249.504m) under the Act. Section 15(b)(8) of 
the Act [15 U.S.C. 780(b)(8)] authorizes the 
Commission, by rule, to establish and levy such 
reasonable fees and charges as may be necessary to 
defray the costs of additional regulatory duties 
required to be performed with respect to registered 
broker-dealers who are not members of a registered 
national securities association (‘SECO broker- 
dealers’) and their associated persons.' Pursuant to 
that section, the Commission adopted Securities 
Exchange Act Rule 15b9-2 which, among other 
things, requires SECO broker-dealers, on or before 
September 1 of each year, to file a Form SECO-4 [17 
CFR 249.504 et seq.] for the particular year and to 
pay the total annual assessment prescribed by that 
Form. 


The amendments to Rule 15b9-2 being adopted today 
provide that annual assessments for SECO 
broker-dealers shall be the same as the corresponding 
assessments imposed by the National Association of 
Securities Dealers, Inc. (the “‘NASD’), the sole 
registered national securities association, unless the 
Commission prescribes different rates or levels of 
assessments for any particular fiscal year. Form 
SECO-4-79, which specifies the annual fees payable 
to the Commission by SECO broker-dealers for fiscal 
year 1979, establishes assessment rates the same as 
corresponding NASD assessments for the same 
period. 


The amendments to Rule 15b9-2 and Form 
SECO-4-79 were proposed by the Commission on 





1A nonmember broker-dealer who is a member of a 


national securities exchange may, under limited 
circumstances, be exempt from this provision. See 
Securities Exchange Act Rules 15b9-1(e) [17 CFR 
240.15b9-1(e)] and 15b9-2(e)(3) [17 CFR 240.15b9-2 
(e)(3)). 





August 3, 1979 in Securities Exchange Act Release 
No. 16080 and were published for public comment in 
the FEDERAL REGISTER on August 16, 1979.2 Two 
comments were received in response to the 
Commission's notice, both opposing the proposed 
amendments to Rule 15b9-2. One commentator 
asserted that the proposed amendments, by 
effectively permitting SECO fees to be set by the 
NASD, constitute an abandonment by the 
Commission of its responsibility to maintain 
reasonable fees to defray the costs of administering 
the SECO program.? He also questioned how the 
Commission would decide when to conduct cost 
analyses of the SECO program if they did not precede 
each annual assessment. The second commentator 
also objected to the proposed amendments.* He 
asserted that they imposed a discriminatory financial 
burden on smaller SECO broker-dealers by ‘’taxing’”’ 
them under the same standards as applied to larger 
firms. No comments were specifically addressed by 
either commentator to Form SECO-4-79 or the 
assessment rates proposed for fiscal year 1979. 


As noted in the release in which the amendments and 
form were proposed for comment,° it has been the 
Commission's experience over the past three years 
that, by setting SECO annual assessments at the 
same level as corresponding NASD assessments of 
its members, the Commission has raised approxi- 
mately the revenues needed to defray the additional 
regulatory costs of administering its SECO program. 
It is the Commission's belief that, for the most part, 
the costs of administering the SECO program are 
likely to continue to warrant the imposition of fees at 
rates similar to those assessed by the NASD. In 
addition, the Congress has indicated an intention that 
SECO broker-dealers be subject to regulation 
comparable to the NASD’s regulation of its mem- 
bers. 





244 FR 47953. 


3Letter from Alfred J. Hoffman to George A. 
Fitzsimmons, Secretary of the Commission (August 
22, 1979); File No. S7-794. 


4tetter from Milton S. Traubner to George A. 
Fitzsimmons, Secretary of the Commission (Sept- 
tember 3, 1979); File No. S7-794. 


5Securities Exchange Act Release No. 16080 (August 
3, 1979), 44 FR 47953, 47954 (August 16, 1979) 


6H. Rep. No. 1418, 88th Cong., 2d Sess. at 12 


It is, of course, possible that circumstances may arise 
in which the costs of administration of the SECO 
program may require assessments that differ from 
those charged by the NASD. The amendments to 
Rule 15b9-2 perserve the Commission’s authority 
under the Act to exercise the flexibility needed in 
such circumstances to impose fees on SECO 
broker-dealers that differ from comparable NASD 
assessments. The Commission is confident that, as 
part of its continuing operation of the SECO program 
the Commission will recognize any occasion where it 
would be appropriate to consider whether SECO 
assessments should differ from NASD member fees. 


The Commission does not believe that the imposition 
of these fees results in a discriminatory burden on 
smaller broker-dealers. Only one element of the 
SECO annual assessment, a flat fee of $250, does not 
vary with the size of the firm. This reflects the fact 
that certain costs, such as the processing of forms 
and mailing of notices, are substantially the same 
regardless of the size of the firm. The second part of 
the assessment, a $5 fee per associated person, 
would vary in direct proportion to the number of 
persons engaged in securities activities for the firm. 
The third element is a fee set as a percentage of the 
gross income of the firm. The latter two fees are 
intended to cover costs that generally would be 
affected by the size of the firm. Taken together, 
these fees are designed reasonably to defray both 
those administrative costs that generally do not vary, 
as well as those that are affected by the size of the 
firm. 


The Commission received no comments regarding 
Form SECO-4-79 or the levels of assessments 
proposed for fiscal 1979. The first two elements of 
the assessments—the flat $250 charge per firm and 
$5 fee per associated person—have not been raised 
from fiscal 1978. The gross income assessment, 
however, has been increased from 0.17% to 0.19% 
for municipal securities transactions and from 0.21% 
to 0.23% for other over-the-counter transactions. 
These assessments are set at the same levels as the 
NASD’s assessments for fiscal 1979. To allow for 
public notice and comment on the amendments to 
Rule 15b9-2 under the Act and Form SECO-4-79, the 
deadline for payment of assessments has been 
extended until October 31, 1979. 


The Securities and Exchange Commission, acting 
pursuant to the Act, and particularly Sections 15 and 
23 thereof (15 U.S.C. 780 and 78w), hereby adopts 
amendments to § 240.15b9-2 of Title 17 of the Code 
of Federal Regulations, and also adopts Form 
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Seco-4-79 under § 249.504m of Title 17 of the Code 
of Federal Regulations, effective today. 


The Commission finds that the amendments to Rule 
15b9-2 and Form SECO-4-79 do not impose any 
burdens on competition not necessary or appropriate 
in furtherance of the purposes of the Act. Rule 
15b9-2, by providing that annual assessments for 
SECO broker-dealers shall be the same as 
corresponding assessments on NASD members, 
unless otherwise determined for a particular year, in 
fact promotes competition between SECO broker- 
dealers and NASD member broker-dealers by 
ensuring that the fees to which they are subject will 
generally be comparable, unless a cost analysis 
reveals that differing assessments are warranted in 
particular years. The annual assessments for SECO 
broker-dealers for fiscal 1979, as set forth in Form 
SECO-4-79, are the same as corresponding NASD 
assessments. 


1. 17 CFR 240 is amended by revising paragraph (b) 
of 8240.15b9-2 to read as follows: 


§240.15b9-2 Annual assessment for registered 
brokers and dealers not members of a registered 
securities association. 


(b)(1) Assessments. On or before September 1 of 
each year, every broker or dealer to whom this rule 
applies shall file the Form SECO-4 provided for the 
particular fiscal year and pay the total assessments 
prescribed by the form. Such assessments shall 
include: (i) a flat fee basic assessment applicable to 
all brokers or dealers, (ii) a gross income assessment 
applicable to all brokers or dealers based upon the 
broker or dealer’s gross income during the preceding 
calendar year, and (iii) an assessment for each 
associated person engaged, directly or indirectly, in 
securities activities for or on behalf of the broker or 
dealer prior to August 15 during the fiscal year, at any 
time in which the broker or dealer was a non-member 
broker or dealer: provided, however, That the 
assessment shall not be paid for any person who 
confines his securities activities to areas outside the 
United States, its territories and possessions, and 
who does not deal with or act for any U.S. resident 
or national wherever located. 


(2) Levels or rates of assessments. The levels or. rates 
of assessments shall be the same as the correspond- 
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ing assessments imposed by the National Association 
of Securities Dealers, Inc. upon its members during 
that fiscal year, unless the Commission prescribes 
different rates or levels of assessment in the Form 
SECO-4 for that fiscal year. 


2. 17 CFR Part 249 is amended by adding a new 
§249.504m to read as follow: 


§249.504m Form SECO-4-79, assessment and 
information form for registered brokers and dealers 
not members of a registered national securities 
association. 


This form shall be filed on or before October 31, 
1979, pursuant to 8240.15b9-2 of this chapter, 
accompanied by the annual assessment fee required 
thereunder and as specified in this form, for the fiscal 
year ended September 30, 1979, by every registered 
national securities association. 


Copies of Form SECO-4-79 (17 CFR 249.504m) will be 
forwarded to SECO broker-dealers. Copies of the 
form have been filed with the Office of the Federal 
Register and additional copies are available on 
request by contacting William Finegan, Office of 
Reports and Information Services, Securities and 
Exchange Commission, Washington, D.C., 20549. 


(Sec. 15 and 23 (15 U.S.C. 780 and 78w)). 


By the Commission. 


George A. Fitzsimmons 
Secretary. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16236/October 2, 1979 





An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (Par Value $1) of SIMKINS 
INDUSTRIES, INC. from listing and _ registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16237/October 3, 1979 


Admin. Proc. File No. 3-5767 


In the Matter of 


RICHARD A. GRAHAM 
42 Telegraph Place 
San Francisco, California 


LARRY E. FRIEND 
920 Fallen Leaf Road 
Arcadia, California 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these proceedings pursuant to the Securities 
Exchange Act of 1934 (‘Exchange Act’’),! 
respondents Richard A. Graham (“Graham”) and 
Larry E. Friend (‘‘Friend’’) have submitted offers of 
settlement which the Commission has determined to 
accept. Solely for the purpose of settling these 
proceedings and without admitting or denying the 
allegations contained in the Order for Proceedings, 
respondents Graham and Friend consent to the find- 
ings of violations and sanctions contained in this 
Order.2 


On the basis of the Order for Proceedings and the 
offers of settlement, the Commission finds: 





lin the Matter of Bear, Stearns & Co., et al., 
Exchange Act Release No. 16025/July 16, 1979. 


2The findings herein are not binding on any other 
respondents named in these proceedings. 


1. Graham willfully violated and willfully aided and 
abetted violations of Section 17(a) of the Securities 
Act of 1933 (‘‘Securities Act’’) and Section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder in 
connection with excessive listed options transactions 
in discretionary customer accounts, as alleged in the 
Order for Proceedings, in that he induced customers 
to grant him discretionary trading power by means of 
making untrue statements of material facts and 
omitting to state material facts concerning, among 
other things: 


a. the rate of return that might be achieved 
through listed options trading without 
engaging in a high degree of risk; 


b. the speculative nature of transactions to 
be conducted in customer accounts; 


c. the risks inherent in certain options 
strategies; 


d. the impact of commissions upon 
customer accounts; and 


e. the kinds of options strategies that would 
be effected in customer accounts. 


2. Friend failed reasonably to supervise persons 
subject to his supervision with a view to preventing 
violations by such persons of Section 17(a) of the 
Securities Act and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder. 


In view of the foregoing matters, it is in the public 
interest to impose the sanctions specified in the 
offers of settlement. 


Accordingly, IT IS ORDERED, effective the date of 
this order, that: 


1. Graham is suspended from association with any 
broker or dealer, investment adviser, investment 
company or municipal securities dealer for a period of 
six (6) months; and thereafter barred from association 
in any capacity other than as a supervised employee 
in a nonsupervisory, nonretail sales capacity; 
provided that one year from the date of this order he 
may apply to become associated in a nonsupervisory 
retail sales capacity upon a showing that he will be 
adequately supervised. 
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2. Friend is censured; will not serve in any retail 
supervisory capacity in association with any broker or 
dealer, investment company or investment adviser or 
affiliate thereof for a period of sixty days from the 
date of this order; and is required to be examined and 
certified as a Registered Options Principal by 
appropriate regulatory authorities prior to serving in 
any such retain supervisory capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21232/September 28, 1979 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 

New York, New York 10020 

CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY LTD. 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 

CONSOLIDATED GAS SUPPLY CORPORATION 


CONSOLIDATED NATURAL GAS SERVICE 
COMPANY, INC. 


CONSOLIDATED SYSTEM LNG COMPANY 
THE EAST OHIO GAS COMPANY 
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THE PEOPLES NATURAL GAS COMPANY 
THE RIVER GAS COMPANY 


WEST OHIO GAS COMPANY 


(70-6300) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING PROPOSED ISSUANCE AND SALE OF 
COMMERCIAL PAPER AND NOTES TO BANK BY 
HOLDING COMPANY AND OPEN ACCOUNT 
ADVANCES TO SUBSIDIARIES 


NOTICE IS HEREBY GIVEN that Consolidated 
Natural Gas Company (‘‘Consolidated’’), a registered 
holding company, and certain of its subsidiary 
companies, CNG Coal Company, CNG Development 
Company Ltd., CNG Producing Company, CNG 
Research Company, Consolidated Gas Supply Cor- 
poration, Consolidated Natural Gas Company, Inc. 
Consolidated System LNG Company, The East Ohio 
Gas Company, The Peoples Natural Gas Company, 
the River Gas Company, and West Ohio Gas 
Company have filed with this Commission a 
further post-effective amendment to the appli- 
cation-declaration in this proceeding pursuant 
to Sections 6(b) and 12(b) of the Public 
Peoples Natural Gas Company, the River Gas 
Company, and West Ohio Gas Company have filed 
with this Commission a further post-effective amend- 
ment to the application-declaration in this proceeding 
pursuant to Sections 6(b) and 12(b) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and 
Rules 45 and 50(a)(5) promulgated thereunder 
regarding the following proposed transactions. All 
interested persons are referred to the amended 
application-declaration, which is summarized below, 
for a complete statement of the proposed 
transactions. 


By orders in this proceeding dated July 2, 1979 and 
August 23, 1979, (HCAR Nos. 21129 and 21044), 
Consolidated and its subsideary companies were 
authorized to engage in certain intrasystem financing 
and Consolidated was authorized to issue and sell 
commercial paper and notes to banks. It is now 
proposed (1) that Consolidated’s commercial paper 
be increased from $50,000,000 to $100,000,000 (2) 
that Consolidated’s back-up bank borrowings be 
increased from $50,000,000 to $100,000,000 and 
(3) that open account advances to subsidiary 
companies be doubled to an aggregate of 
$150,000,000, but not exceeding $100,000,000 at any 
one time. The filing states that recent supplier price 





increases, together with revised timing schedules for 
placing system pipeline and distribution companies’ 
purchased gas adjustment clauses, which track these 
increases, into effect, have resulted in a substantial 
cash collection lag. Additional borrowings are thus 
needed to meet working capitol requirements of 
certain subsidiary companies. 


The proposed commercial paper will be issued and 
sold to a dealer in commercial paper, in an aggregate 
principal amount not to exceed $100,000,000 
outstanding at any one time, from time to time, up to 
May 31, 1980. Such commercial paper will have 
varying maturities of not more than 270 days after 
date of issue and will be issued and sold in varying 
denominations of not less than $50,000 and not more 
than $5,000,000 directly to the dealer, at a 
discount which will not be in excess of the 
discount rate per annum prevailing at the date 
of issuance for commercial paper of comparable 
quality and like maturities. No commission or fee will 
be payable in connection with the issue and sale of 
such commercial paper notes. The dealer, as 
principal, will reoffer such notes at a discount not to 
exceed one-eighth of one per cent per annum less 
than the prevailing discount rate to Consolidated to 
not more than 200 identified and designated 
customers in a non-public list prepared in advance by 
the dealer. It is anticipated that the commercial paper 
will be held by customers to maturity; however, if any 
commercial paper is repurchased by the dealer 
pursuant to a verbal repurchase agreement, such 
paper will be reoffered only to others in the group of 
200 customers. Consolidated intends to sell 
commercial paper only so long as the discount rate or 
the effective interest cost on the date of sale does not 
exceed the equivalent cost of borrowings from a 
commercial bank. 


In the order of July 2, 1979, Consolidated was 
authorized to issue and sell $50,000,000 of notes to 
The Chase Manhattan Bank, N.A. as a back-up for 
the commercial paper. In addition, Consolidated now 
proposes, to the extent that it becomes impractical to 
issue the aforesaid commercial paper due to market 
conditions or otherwise, to borrow, repay, and 
reborrow from Citibank, N.A., from time to time up 
to May 31, 1980, an aggregate principal amount not 
to exceed $50,000,000 outstanding at any one time, 
without collateral, at the base rate of interest 
of said bank in effect on the date of each borrowing. 
The notes will have a maturity date not more than 90 
days from the date of each borrowing, with the right 
of prepayment in whole or in part at any time or from 
time to time without prior notice and without pre- 
mium. There will be no closing or related charges 
with respect to the obtaining of such bank loan, 


except, however, Consolidated shall pay a 
commitment fee of one-half of one percent (.5%) on 
such principal amount. 


Finally, it is now proposed that Consolidated make, 
from time to time up to May 31, 1980, open account 
advances aggregating up to $150,000,000 to the 
subsidiary companies to provide necessary flexibility 
for their day-to-day working capital requirements. 
However, these advances should not exceed 
$100,000,000 at any one time. Such advances may be 
made, repaid, and remade as requested by the 
treasurer of each subsidiary company, upon letter 
agreement by each subsidiary company that such 
open account advances will be repaid on or before a 
date not more than one year from the date of the first 
advance to such subsidiary company with interest at 
substantially the same effective rate of interest as the 
related commercial paper or bank borrowings by 
Consolidated. The advances will be made up to the 
following principal amounts: 


CNG Producing Company 
Consolidated Gas Supply Corporation 
Consolidated System LNG Company 
The East Ohio Gas Company 

The Peoples Natural Gas Company 
The River Gas Company 

West Ohio Gas Company 


$ 17,500,000 
55,000,000 
30,000,000 
30,000,000 
16,000,000 

500,000 
1,000,000 


Total $150,000,000 








Consolidated requests that, for the period ending 
May 31, 1980, an exemption be allowed from the 
provisions 6(a) of the Act pursuant to the first 
sentence of Section 6(b), relating to the issuance and 
sale of short-term notes, by increasing the 5% 
limitation on such notes to a maximum of 12% in 
order to permit Consolidated to have outstanding at 
any one time up to $100,000,000 principal amount of 
short-term notes during such period. 


Consolidated requests exception from the competi- 
tive bidding requirements of Rule 50 with respect to 
the sale of commercial paper on the grounds that 
such commercial paper will have maturities of nine 
months or less, that current rates for commercial 
paper for prime borrowers, such as Consolidated, are 
published daily in financial publications, and that it is 
not practical to invite competitive bids for commercial 
paper. Consolidated also proposes that the Rule 24 
certificates of notification regarding the proposed 
transactions be filed on a quarterly basis. 


The post-effective amendment states that the Public 
Service Commission of West Virginia has jurisdiction 
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over the proposed short-term borrowings of Con- 
solidated Gas Supply Corporation and that no other 
state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. The fees and expenses to be incurred in 
connection with the proposed transactions are 
estimated not to exceed $1,500 and are to be paid by 
Consolidated. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 26, 1979, request 
in writing that a hearing be held in respect of such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the application- 
declaration which he desires to controvert; or he may 
request that he be notified should the Commission 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as now amended or as it may 
be further amended, may be granted and permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 21233/September 28, 1979 

In the Matter of 
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THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 

COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 


COLUMBIA GAS OF OHIO, INC. 
Columbus, Ohio 


COLUMBIA GAS TRANSMISSION CORPOR- 
ATION 
Charleston, West Virginia 


COLUMBIA GULF TRANSMISSION COMPANY 
Houston, Texas 


COLUMBIA HYDROCARBON CORPORATION 


THE INLAND GAS COMPANY, INC. 
Ashland, Kentucky 


COLUMBIA COAL GASIFICATION CORPOR- 
ATION 


COLUMBIA GAS DEVELOPMENT CORPOR- 
ATION 


COLUMBIA LNG CORPORATION 


COLUMBIA GAS DEVELOPMENT OF CANADA 
LTD 
Wilmington, Delaware 


(70-6282) 


ORDER AUTHORIZING REMAINDER OF INTRA- 
SYSTEM FINANCING AND RELEASING JURIS- 
DICTION 


By order dated May 18, 1979 (HCAR No. 21053) in 
this proceeding, the Commission, among other 
things, authorized, in an intrasystem financing 
program, The Columbia Gas System, Inc. (““Colum- 





bia’’), a registered holding company, to acquire, and 
certain of its wholly-owned subsidiary companies, 
Columbia Gas of Kentucky, Inc. (Columbia of 
Kentucky’’), Columbia Gas of New York, Inc. 
(“Columbia of New York’’) and Columbia Gas of Pen- 
nsylvania, Inc. (‘Columbia of Pennsylvania’), to 
issue and sell, installment notes due 2000 in a maxi- 
mum aggregate principal amount of $11,800,000. 
Jurisdiction was reserved over those portions of the 
application-declaration pertaining to the issuance of 
installment notes by Columbia of Kentucky, Columbia 
of New York and Columbia of Pennsylvania of up to 
aggregate principal amounts of $1,400,000, $500,000, 
and $9,900,000, respectively, pending completion of 
the record. The record in this proceeding is now 
complete with respect to such issuance of installment 
notes by Columbia of Kentucky, Columbia of New 
York and Columbia of Pennsylvania. 


Upon the basis of the facts in the record, it is hereby 
found that the proposed transactions relating to the 
issuance of installment notes by Columbia of 
Kentucky, Columbia of New York, and Columbia of 
Pennsylvania are reasonable and that all the 
requirements of the Act and rules thereunder are 
satisfied. 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be and it hereby 
is, granted and permitted to become effective 
forthwith. 


IT 1S ORDERED, that the jurisdiction reserved in the 
order of May 18, 1979, over the proposed 
transactions relating to the issuance of installment 
notes by Columbia of Kentucky, Columbia of New 
York, and Columbia of Pennsylvania be, and it hereby 
is released and that such transactions may be 
consummated subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification 
thereunder with respect to the proposed transactions 
is extended so as to allow filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21234/October 1, 1979 


In the Matter of 


CENTRAL AND SOUTH WEST FUELS, INC. 
Golden, Colorado 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


PUBLIC SERVICE COMPANY OF OKLAHOMA 


ASH CREEK MINING COMPANY 
Tulsa, Oklahoma 


SOUTHWESTERN ELECTRIC POWER COM- 
PANY 
Shreveport, Louisiana 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


(70-6235) 


SUPPLEMENTAL ORDER AUTHORIZING FUEL 
EXPLORATION AND DEVELOPMENT BUDGET FOR 
COAL PROJECTS AND RESERVATION OF JURIS- 
DICTION 


Central Power and Light Company (‘’CPL”), Public 
Service Company of Oklahoma (‘PSO’), South- 
western Electric Power Company (““SWEPCO”), and 
West Texas Utilities Company (‘“WTU”), each an 
electric utility subsidiary of Central and South West 
Corporation, a registered holding company, together 
with Central and South West Fuels, Inc. (““CSWF”), 
a fuel subsidiary of CPL, PSO, SWEPCO, and WTU, 
and Ash: Creek Mining Company, a mining subsidiary 
of PSO, have filed with this Commission post-effec- 
tive amendments to their application-declaration pre- 
viously filed and amended in this matter pursuant to 
Sections 9(a), 10, 12 and 13 of the Public Utility 
Holding Company Act of 1935 (‘‘Acts’’) and Rules 
90-95 promulgated thereunder concerning the 
following matters. 


The authorizations requested have been granted by 
orders dated December 28, 1978, March 30, 1979, 
May 11, 1979, May 31, 1979, June 28, 1979, and July 
31, 1979 (HCAR Nos. 20864, 20983, 21046, 21071, 
21124 and 21165). except that only $3,350,000 of the 


SEC DOCKET/569 





$4,189,000 requested for CSWF coal fuel exploration 
and development has been authorized and limited to 
the period ending September 30, 1979. 


CSWF requests extension, through March 31, 1980, 
of the period in which it can spend amounts for 
CSWF’'s coal program not heretofore spent. The 
Company proposes to expend $675,476 through 
December 31, 1979 and an additional $600,000 for the 
quarter ending March 31, 1980. 


CSWF proposes to continue its development of the 
Newcastle/Crystal Falls coal project (‘‘Newcastle”’). 
CSWF and its experts believe that the further 
development would result in long-term savings in fuel 
for Oklaunion Unit No. 2. CSWF is also planning 
additional studies to determine whether the 
Newcastle coal could be transported to and 
economically used in Amistad Unit No. 1 (as an 
alternative to Oklaunion Unit No. 2) and whether 
water is available for operating a mine-mouth 
generating unit at Newcastle (as an alternative to 
either Oklaunion Unit No. 2 or Amistad Unit No. 1). 
CSWF also proposed to complete its current drilling 
program in the Fort Worth Basin, a project which is 
contiguous to the Newcastle project and which will 
involve $52,000 in drilling costs to be incurred solely 
in the fourth quarter of 1979. 


The record is incomplete with respect to other 
aspects of the coal budget. Therefore, expenditures 
from the budget for further coal exploration, 
acquisition and development shall be limited to those 
expenditures necessary to maintain the interests 
already acquired and to pay obligations previously 
incurred. Such amounts shall in no event exceed 
$200,000 for the quarter ending December 31, 1979 
and shall in no event exceed $250,000 for the quarter 
ending March 31, 1980. Applicants-declarants will 
suspend further efforts in CSWF’s coal program 
pending submission to this Commission of detailed 
and adequate justification for continuation of such 
coal projects. 


No fees, commissions and expenses are to be 
incurred in connection with the coal fuel budget other 
than as have been previously reported. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the fuel 
budget. 


Due notice of the filing of said post-effective amend- 
ments to the application-declaration has been given 
in the manner prescribed in Rule 23 promulgated 
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under the Act (HCAR Nos. 21124 and 21165), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the Rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective in part: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and Rules thereunder, and 
subject to the limitations and directions heretofore 
specified, that applicants-declarants be, and they 
hereby are, authorized effective forthwith a fuel ex- 
ploration and development budget for the coal 
projects of up to a maximum amount of $200,000 for 
the quarter ending December 31, 1979, and up to a 
maximum amount of $250,000 for the quarter ending 
March 31, 1980, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that certificates thereunder shall be filed 
quarterly. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the balance of the 
expenditures requested by CSWF for its coal project 
in excess of the amounts authorized herein by this 
Commission, for the period from October 1, 1979, to 
March 31, 1980. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21235/October 1, 1979 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 





(70-6234) 


SUPPLEMENTAL ORDER AUTHORIZING EXTEN- 
SION OF TIME FOR SALE OF TRANSMISSION 
LINES BY SUBSIDIARY TO AN UNAFFILIATED 
ELECTRIC COMPANY 


Pensylvania Electric Company (‘‘Penelec’’), an 
electric utility subsidiary of General Public Utilities 
Corporation (“GPU”), a registered holding company, 
has filed with this Commission a_post-effective 
amendment to the declaration in this proceeding pur- 
suant to Section 12(d) of the Public Utility Holding 
Company Act of 1935 (“‘Act’’) and Rule 44 promul- 
gated thereunder regarding the following proposed 
transactions. 


By order in this proceeding dated August 3, 1979 
(HCAR No. 21172), Penelec was authorized to sell to 
Pennsylvania Power and Light Company (‘’PP&L”), 
an electric utility company not affiliated with Penelec 
or GPU, two transmission lines which are no longer 
useful to Penelec. The purchase price of the facilities, 
equipment, property, and rights of way was based 
upon original book cost, less depreciation, computed 
at the closing date. Such price as of June 30, 1978, 
was estimated at $353,561. 


In its post-effective amendment, Penelec requests an 
extension of time until December 31, 1979, to carry 
out the proposed transactions. Penelec states that it 
has not yet received an order of the Federal Energy 
Regulatory Commission with respect to the amended 
Interconnection Agreement between Penelec and 
PP&L. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said declaration, as now amended, 
be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as now amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21236/October 2, 1979 
In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6341) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


Louisiana Power & Light Company (‘Louisiana’), an 
electric utility subsidiary of Middle South Utilities, 
Inc. (‘Middle South”’), a registered holding company, 
has filed a declaration and amendments thereto with 
this Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(‘‘Act’’) and Rule 50 promulgated thereunder 
regarding the following proposed transaction. 


Louisiana proposes to issue and sell, subject to the 
competitive bidding requirements of the Act, not in 
excess of 1,600,000 shares of a new series of its class 
of preferred stock, $25 par value (‘Stock’). The 
Stock is to be established by appropriate corporate 
action and, except as to the number of shares and 
designation, divided rate, the date from which 
dividends commence to accumulate, the amounts 
payable upon redemption, the terms and amount of 
the sinking fund and matters relating to par value and 
certain voting rights (including matters relating to 
quorums and adjournments), will have the same rank 
and the same relative rights as the presently out- 
standing preferred stock of the company. 
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The dividend rate of the Stock (which will be a 
multiple of 4/25ths of 1%) and the price to be paid to 
the company for the Stock (which will be not less 
than $25 nor more than $25.70 per share, plus 
accumulated dividends, if any) will be determined by 
competitive bidding. The terms of the Stock will 
include a prohibition until October 1, 1984, against 
refunding the Stock, directly or indirectly, with funds 
derived from the issuance of securities at a lower 
effective interest or divident cost. The terms of the 
Stock will also include provisions for a sinking fund 
designed to redeem at $25 per share, plus 
accumulated dividends, 80,000 shares on each 
October 1 commencing in the year 1984, with the 
company having a non-cumulative option to redeem 
an additional 80,000 shares on each October 1 during 
the sinking fund redemption period. 


Louisiana will apply the net proceeds derived from 
the issuance and sale of the preferred stock to the 
payment in part of short-term borrowings estimated 
to total $90,000,000 at the time the sale proceeds are 
received, to the financing in part of the company’s 
construction program, and to other corporate 
purposes. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 21195), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record,: it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21237/October 2, 1979 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


(70-6346) 


NOTICE OF PROPOSAL BY HOLDING COMPANY 
TO BECOME BONDED AS SURETY OF PUBLIC 
UTILITY SUBSIDIARY COMPANY 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (Allegheny’’), a registered holding 
company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act’’), designating Sections 
12(b) and 12(f) of the Act as applicable to the follow- 
ing proposed transaction. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


Allegheny proposes to become bonded as surety to 
the State of West Virginia in such amount as shall be 
determined by the West Virginia Public Service 


Commission (‘“WVPSC”) for prompt refund by 
Allegheny’s wholly owned subsidiary, The Potomac 
Edison Company (‘‘Potomac’’), of all amounts 
Potomac, under certain tariffs filed with the WVPSC 
on June 29, 1979, may collect or receive in excess of 
such rates and charges as may be finally fixed by the 
WVPSC, plus interest at such annual rate as the 
WVPSC may determine by order to be necessary and 
appropriate. The purpose of the proposed transaction 
is to enable Potomac, as permitted by West Virginia 
law, to begin applying the new increased rates prior 
to completion of the WVPSC’s investigation, hearing 
and decision with respect thereto. It is expected that 
the amount of the bond will not exceed $14,700,000, 





which is the estimated additional annual revenue that 
the new rates will provide. In the event the amount of 
the bond ordered by the WVPSC should exceed that 
amount, Allegheny will not execute the same until it 
has filed a post-effective amendment hereto, and the 
Commission has issued a further order with respect 
thereto. 


The fees and expenses incurred by Allegheny in 
connection with the proposed transaction are 
estimated at $2,200, including legal fees of $200. The 
declaration states that no state commission and no 
federal commission, other than this Commission has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 1, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the declarants at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration, as filed, or as it may be amended, may 
be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such 
rules provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21238/October 2, 1979 
In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baroone Street 
New Orleans, Louisiana 70112 


(70-6356) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (‘Middle South’’), a registered holding 
company, has filed an application-declaration with 
this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’),designating 
Sections 6(a) and 7 of the Act and Rule 50 promul- 
gated thereunder as applicable to the following pro- 
posed transaction. All interested persons are referred 
to the application-declaration which is summarized 
below for a complete statement of the proposed 
transaction. 


Middle South proposes to issue and sell at 
competitive bidding up to 7,000,000 shares of its 
authorized but unissued common stock, par value $5 
per share, (‘‘Additional Common Stock’’) to under- 
writers or investment bankers who will agree 
promptly to make a public offering thereof. Middle 
South estimates that the sale will result in aggregate 
net proceeds of approximately $105,000,000. The net 
proceeds from the sale of Additional Common Stock 
will be applied toward the repayment of the then out- 
standing bank loans made to Middle South, pursuant 
to the credit agreement between Middle South and 
various commercial banks dated as of June 29, 1979. 
The amount of such bank loans presently estimated 
to be outstanding at the time of the sale is 
$166,000,000. 


Middle South believes that the sale of the Additional 
Common Stock may require the assistance of under- 
writers if market conditions at the time of the offering 
of the securities are unfavorable. Accordingly, Middle 
South may amend this application-declaration to seek 
an exemption from the competitive bidding require- 
ments of Rule 50 so that it may offer the Additional 
Common Stock through a negotiated public offering. 
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The fees, commissions and expenses to be incurred 
in connection with this transaction will be supplied by 
amendment. It is stated that no state or federal com- 
mission, other than this Commission, has jurisdiction 
over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 29, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant at 
the above-stated address, and proof of service (by 
affidavit or, in the case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations under the Act, 
or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10881/September 28, 1979 


In the Matter of 
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SHORT TERM INCOME FUND, INC. 
230 Park Avenue 
New York, New York 10017 


(812-4530) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR ORDER OF 
EXEMPTION FROM THE PROVISIONS OF RULES 
2a-4 AND 22c-1 UNDER THE ACT. 


NOTICE IS HEREBY GIVEN that Short Term Income 
Fund, Inc. (‘‘Applicant’’), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified, management investment 
company, filed an application on September 4, 
1979, and an amendment thereto on September 24, 
1979, for an order pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Rules 2a-4 and 22c-1 under the Act to the extent 
necessary to permit Applicant to compute its price 
per share, for the purposes of effecting sales, 
redemptions and repurchases of its shares, to the 
nearest one cent on a share value of one dollar. All 
interested persons are referred tothe application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that it proposes to operate as a 
“‘money market fund” designed for use by persons 
who maintain brokerage accounts with broker- 
dealers which have entered into certain account, 
confirmation and recordkeeping arrangements with 
Applicant and that its investment objective is high 
current income to the extent consistent with the 
preservation of capital and the maintenance of 
liquidity. According to the application, Applicant 
may not purchase any security which has a maturity 
date more than one year from the date of 
Applicant’s purchase, unless purchased subject toa 
repurchase agreement calling for delivery in one 
year or less. In addition, Applicant represents that 
its portfolio may be invested in a variety of United 
States dollar denominated money market instru- 
ments including obligations issued or guaranteed 
by the United States of America, or its agencies or 
instrumentalities, bank time deposits, certificates of 
deposit, bankers’ acceptances and other bank obli- 
gations, high grade commercial paper, other debt 
obligations if accompanied by a guarantee of princi- 
pal and interest by a bank or corporation whose 
certificates of deposit or commercial paper are 
qualified for purchase by Applicant, and repurchase 
agreements. Applicant states that it will purchase 
securities with the expectation of holding them to 





maturity; however, Applicant also states that it may 
sell securities prior to maturity to meet redemptions 
or as aresult of arevised management evaluation of 
the issuer. 


Applicant represents that, contingent upon the 
granting of the requested exemption, net asset 
value per share will be computed for purposes of 
daily pricing to the nearest one percent (one centon 
a per share net asset value of one dollar). Applicant 
states that in all other respects its portfolio secu- 
rities will be valued in accordance with the views of 
the Commission as_ set forth in Investment 
Company Act Release No. 9786 (May 31, 1977) 
(‘Release No. 9786”). 


Applicant expects that, if the requested exemption 
permitting Applicant to round off its net asset value 
to the nearest one cent on a share value of one 
dollar is granted, then it would exclude unrealized 
gains and losses from its daily computation of net 
income. Applicant asserts that while unrealized 
gains and losses would be reflected in the determi- 
nation of net asset value, Applicant's price per 
share for purposes of sales and redemptions should 
continue to remain constant at one dollar because 
of the rounding off of its computation of net asset 
value per share. Applicant asserts that the amounts 
of Applicant's daily net income dividends to share- 
holders would become relatively steady and consis- 
tent under its proposed pricing method because 
such dividends would be unaffected by fluctuations 
in the market prices of portfolio securities. 


Applicant states that its management believes, 
based on experience, that these policies will benefit 
Applicant and its shareholders. Applicant asserts 
that the type of investor it seeks to attract prefers 
that the daily income dividends declared by 
Applicant reflect income as earned and that 
Applicant's price per share, for purposes of sales 
and redemptions, remain fixed. Applicant repre- 
sents that its directors have determined in good 
faith that the stable per share value and the steady 
flow of investment income resulting from the fore- 
going policies will be helpful in attracting share- 
holders to Applicant and will provide a substantial 
benefit to such investors. Applicant states that all 
such investors will have the convenience of: (1) 
being able to determine readily the aggregate value 
of their holdings simply by knowing the number of 
shares they own, and (2) being able to maintain 
investment records which do not require periodic 
adjustments for nominal capital gains and losses. 
Applicant states that at the present time it has only 
two directors, each of whom is affiliated with its 
investment adviser, and that when the full board of 


directors has been elected, the application, includ- 
ing the representations and undertakings contained 
therein, will be submitted for ratification. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any 
redeemable security shall sell, redeem, or 
repurchase any such security except at a price 
based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an order 
to purchase or to sell such security. Rule 2a-4 under 
the Act provides, as here relevant, that ‘current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution and 
redemption shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that Rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
provides that portfolio securities for which market 
quotations are readily available shall be valued at 
current market value, and that other securities 
and assets shall be valued at fair value as 
determined in good faith by the board of directors of 
the registered company. In Release No. 9786, the 
Commission expressed its view that it is 
inconsistent with the provisions of Rule 2a-4 for 
money market funds to “round off’’ calculations of 
their net asset values per share in the manner 
proposed by Applicant, because such calculations 
might have the effect of masking the impact of 
changing values of portfolio securities and, 
therefore, net asset values per share calculated in 
such manner might not “reflect’’ the values of 
portfolio securities determined as required by Rule 
2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission, upon application, may conditionally or 
unconditionally exempt any person, security, or 
transaction or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act or of the rules thereunder, if 
and to the extent that such exemption if necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicant asserts that the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and with the 
purposes fairly intended by the policy and 
provisions of the Act. Applicant states that a sub- 
stantial number of money market funds now offer 
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their shares to the public at steady prices of one 
dollar per share and submits that experience has 
shown that such funds provide a useful investment 
vehicle for the investors they serve. Applicant has 
agreed that the order it seeks may be conditioned 
upon ratification of the representations and under- 
takings contained in the application by a fully 
constituted board of directors, including a majority 
of persons who are not “interested persons” of 
Applicant within the meaning of Section 2(a)(19) of 
the Act. In addition, Applicant has agreed that, in 
order to attempt to assure the stability of its price 
per share, the order it seeks may be conditioned 
upon Applicant's adherence to the following 
conditions: 


1. Applicant's board of directors, in supervising 
Applicant’s operations and delegating special re- 
sponsibilities involving portfolio management to 
Applicant's investment adviser, undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant’s shareholders—to assure 
to the extent reasonably practicable, taking into 
account current market conditions affecting Appli- 
cant’s investment objectives, that Applicant's price 
per share as computed for the purposes of 
effecting sales, redemptions and repurchases, 
rounded to the nearest one cent, will not deviate 
from one dollar. 


2. Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable price per share, 
Applicant will not purchase a portfolio security with 
a remaining maturity of greater than one year, nor 
will it maintain a dollar-weighted average portfolio 
in excess of 120 days. 


3. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 


States dollar denominated instruments which 
Applicant's Board of Directors determines present 
minimal credit risks, and which are of high quality 
as determined by any major rating service or, in the 
case of any instrument that is not so rated, of com- 
parable quality as determined by Applicant's Board 
of Directors. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 23, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompa- 
nied by a statement as to the nature of his interest, 
the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
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order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10882/October 1, 1979 


In the Matter of 


SCANDINAVIAN BANK LIMITED 
c/o John A. Dudley, Esq. 

Sullivan & Worcester 

1025 Connecticut Ave., N.W. 
Washington, D.C. 20036 


(812-4492) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 3(b)(2) OF THE ACT 
DECLARING THAT APPLICANT IS NOT AN 
INVESTMENT COMPANY, OR, ALTERNATIVELY, 
FOR AN ORDER PURSUANT TO SECTION 6(c) OF 
THE ACT EXEMPTING APPLICANT FROM ALL 
PROVISIONS OF THE ACT 





NOTICE IS HEREBY GIVEN that the Scandinavian 
Bank Limited (‘‘Applicant’’) filed an application on 
June 12, 1979, and amendments thereto on August 
20, 1979, and September 20, 1979, for an order of 
the Commission pursuant to Section 3(b)(2) of the 
Investment Company Act of 1940 (‘‘Act’’) declaring 
that Applicant is not an investment company, or, 
alternatively, for an order pursuant to Section 6(c) of 
the Act exempting Applicant from all provisions of 
the Act. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that it was incorporated in the 
United Kingdom in 1969 by five of the major 
commercial banks in the countries of Sweden, 
Finland, Norway and Denmark, with the approval of 
the Bank of England. Its capital stock is owned by 
the following banks, with the country and percen- 
tage ownership noted: Scandinaviska Enskilda 
Banken (Sweden, 34.8%); Union Bank of Finland 
(Finland, 19.4%); Bergen Bank (Norway, 19.4%); 
Den Danske Bank af 1871 (Denmark, 14.5%); Den 
Danske Provinsbank (Denmark, 4.8%); Skanska 
Banken (Sweden, 3.9%); and Landsbanki Islands 
(Iceland, 3.2%). The application states that the 
Applicant was established in London, the financial 
center of the Eurocurrency markets, to provide an 
extension to domestic financing capabilities of the 
shareholder banks which came together in consor- 
tium to found it. 


The application states that as of December 31, 
1978, Applicant's total assets were approximately 
1.0 billion British Pounds and total deposits were 
approximately 900 million British Pounds. The 
application also states that as of December 31, 
1978, Applicant’s aggregate loans, advances and 
acceptances were approximately 6.0 million British 
Pounds or approximately 57.6% of total assets. 


According to the application, Applicant's primary 
business activities include: 1) short and medium 
term finance of trade and industry; 2) arrangement 
and management of syndicated loans; 3) short and 
medium term loans to domestic and international 
borrowers; 4) interbank borrowing and lending in 
the Eurocurrency markets; and 5) export finance. 
Applicant also states that it is involved in rendering 
financial advisory services, lease financing, foreign 
exchange transactions, underwriting, bond trading 
and investment management services. 


Applicant represents that it is subject to various 
statutes and regulations in the United Kingdom 


governing banks. The Bank of England, the United 
Kingdom's central bank, regulates Applicant and 
determines Applicant’s capital leverage and the 
nature of its capital funds. Applicant must obtain 
prior approval from the Bank of England to increase 
its capital base through equity or subordinated debt. 
The Bank of England also regulates its foreign 
exchange activities and supervises its foreign 
currency liquidity. According to the application, the 
Secretary of State for Trade and Industry in the 
United Kingdom can order the inspection of any 
bank in fulfillment of the public interest or upon 
application from a minority of shareholders 
provided certain conditions are satisfied. Applicant 
states that it must periodically provide information 
on its activities to the Bank of England. In addition, 
Applicant represents that annually it must file 
audited reports and accounts, including a balance 
sheet and profit and loss statement with the Regis- 
trar of Companies. According to the application, 
neither the Bank of England nor any of Applicant's 
bank shareholders are direct guarantors of any 
obligations incurred by the Applicant. 


Applicant represents that it proposes to issue and 
sel unsecured prime quality commercial paper 
notes in bearer form and denominated in United 
States dollars to a commercial paper dealer in the 
United States which will reoffer the notes in 
minimum denominations of $100,000 to institu- 
tional investors and other entities and individuals 
that normally purchase commercial paper. 
Applicant states that it does not intend to sell the 
notes in the United States in excess of an aggregate 
of $100,000,000 at any one time outstanding. 
Applicant indicates that the commercial paper 
notes it will issue will provide an alternative source 
of United States dollars to supplement dollars 
currently obtained in the Eurodollar market. 
Applicant represents that the notes will rank pari 
passu among themselves and equally with all other 
unsecured indebtedness and will rank superior to 
any subordinated obligations of Applicant, its ordi- 
nary voting shares and any other equity share 
capital. Applicant plans to sell the notes without 
registration under the Securities Act of 1933 (the 
“1933 Act’’), in reliance upon an opinion of its 
American legal counsel that the offering will qualify 
for an exemption from the registration require- 
ments of the 1933 Act provided for certain short- 
term commercial paper by Section 3(a)(3) thereof. 
Applicant states that it will not proceed with its 
proposed offering until it has received such an 
opinion letter. Applicant does not request Commis- 
sion review or approval of such opinion letter and 
the Commission expresses no opinion as to the 
availability of any such exemption. Applicant 
further represents that the presently proposed 
issue of securities and any future issue of debt 
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securities by the bank shall have received prior to 
issuance one of the three highest investment grade 
ratings from at least one nationally recognized 
statistical rating organization, and that its United 
States counsel shall have certified that such rating 
has been received. According to the application, 
Standard and Poors has already given Applicant's 
notes an A-1 rating. 


Applicant states that the United States commercial 
paper dealer selling the notes will provide each 
offeree of the notes prior to purchase with a 
memorandum which describes Applicant's 
business and contains the Applicant's accounting 
statements. Applicant further states that the 
memorandum will be updated at leaset annually to 
reflect material changes in Applicant's financial 
status and will include the most recent publicly 
available financial statements covering the fiscal 
year then ended and will contain an income 
statement and a balance sheet which shall have 
been audited. Applicant indicates that the financial 
statements will be accompanied by a brief para- 
graph highlighting the differences between foreign 
accounting standards and generally accepted 
accounting principles employed by United States 
companies. Applicant represents that the memo- 
randum will be at least as comprehensive as those 
customarily used in commercial paper offerings in 
the United States. Applicant consents to having any 
order granting the requested relief under Section 
6(c) being expressly conditioned upon its compli- 
ance with the foregoing undertaking regarding 
disclosure memoranda. Applicant further 
undertakes that any future offering of its securities 
in the United States will be done on the basis of 
disclosure documents which are at least as compre- 
hensive in their description of the Applicant as 
those customarily used in United States offerings of 
such securities. Applicant undertakes to insure that 
each offeree of such future securities will be 
provided with such disclosure documents. 


Applicant represents that it will appoint a bank in 
the United States or the Commission as its author- 
ized agent to accept service of process in any action 
based on the notes and instituted in any state or 
federal court Ly the holder of any of its notes. 
Applicant further represents that it will expressly 
accept the jurisdiction of any state or federal court 
in the City and State of New York with respect to any 
such action and that both its appointment of an 
authorized agent for acceptance of service of 
process and its consent to jurisdiction will be irre- 
vocable until all amounts due and to become due in 
respect of the notes have been paid by the Appli- 
cant. Applicant represents that it will similarly 
consent to jurisdiction and appoint an agent for 
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service of process in suits arising from any future 
offerings of securities that it may make in the United 
States, which Applicant states may include debt 
securities by not its equity securities. 


Section 3(aX3) of the Act defines investment 
company to mean any issuer which “‘is engaged or 
proposes to engage in the business of investing, 
reinvesting, owning, holding, or trading in 
securities, and owns or proposes to acquire invest- 
ment securities having a value exceeding 40 per 
centum of the value of such issuer’s total assets 
(exclusive of Government securities and cash 
items) on an unconsolidated basis.’ Applicant 
states that it might arguably come within the defi- 
nition of investment company as set forth above. 


Section 3(b)(2) of the Act provides, in pertinent part, 
that notwithstanding the definition of investment 
company contained in Section 3(a)(3) of the Act, an 
issuer is not an investment company if the Commis- 
sion, upon application by such issuer, finds and by 
order declares it to be primarily engaged in a 
business other than that of investing, reinvesting, 
owning, holding or trading in securities. 


Applicant states that it is primarily engaged in the 
business of commercial banking and that Appli- 
cant’s receipt of any security within the meaning of 
the Act is merely incidental to its principal functions 
of arranging and providing short and medium term 
financing of trade, working capital and capital expen- 
ditures, arranging and managing syndicated loans 
and in meeting its liquidity requirements. Conse- 
quently, Applicant requests an order pursuant to 
Section 3(b)(2) of the Act declaring that it is not an 
investment company. Applicant also asserts that 
the type of regulation and reporting requirements to 
which the bank is subject in the United Kingdom 
demonstrates that it is primarily engaged in the 
business of banking. 


Section 6(c) of the Act provides, in part, that the 


Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities or transactions, from any 
provision or provisions of the Act, if and to the extent 
that such exemption if necessary or appropriate in 
the public interest and consistent with the 
protection of investors and the purposes. fairly 
intended by the policy and provisions of the Act. 


Applicant also requests an order in the alternative 
pursuant to Section 6(c) of the Act exempting it from 





all provisions of the Act. Applicant submits thatasa 
United Kingdom bank whose capital structure and 
operations are closely supervised and regulated by 
the Bank of England, it is significantly different from 
the type of institution Congress intended the Act to 
regulate. Applicant concludes that granting an 
exemptive order pursuant to Section 6(c) of the Act 
would be necessary and appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 23, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant at the addresses stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will 
receive any notices and orders issued inthis matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10883/October 1, 1979 


In the Matter of 


SMITH, BARNEY EQUITY FUND, INC. 
1345 Avenue of the Americas 
New York, New York 10019 


(812-4468) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER 
EXEMPTING CERTAIN TRANSACTIONS FROM THE 
PROVISIONS OF SECTIONS 22(c) AND 22(d) OF 
THE ACT AND RULE 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Smith, Barney 
Equity Fund, Inc. (‘‘Fund’’), a Maryland corporation 
registered under the Investment Company Act of 
1940 (‘‘Act’’) as an open-end, diversified manage- 
ment company, has filed an application on April 24, 
1979, and amendments thereto on July 10, 1979, 
and September 21, 1979, pursuant to Section 6(c) 
of the Act for an order of the Commission exempting 
the Fund from Section 22(c) of the Act and Rule 22c- 
1 thereunder, to permit the issuance of Fund shares 
in exchange for substantially all the assets of 
Nassau Physicians’ Fund, Inc. (‘‘Nassau”), a 
Maryland corporation registered under the Act as 
an open-end, diversified management company, at 
a price based on the current net asset value of Fund 
shares as of the close of business on the business 
day preceding the exchange, and exempting the 
Fund from the provisions of Section 22(d) of the Act 
to permit the proposed exchange of Fund shares 
without a sales charge. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


The application states that on April 16, 1979, the 
Fund and Nassau entered into an Agreement and 
Plan of Reorganization (‘Agreement’) whereby 
substantially all the cash and securities of Nassau, 
having a market value of $3,631,260 as of 
December 31, 1978, will be transferred to the Fund 
in exchange for shares of its capital stock. The Fund 
states that the investment objectives of the Fund 
and Nassau are substantially similar in seeking 
capital appreciation through investment in equity 
securities, and that there is some overlap of their 
respective portfolios. The Fund represents that the 
number of shares of the Fund to be issued to Nassau 
at the closing of the proposed transaction 
(‘‘Closing’’) is to be determined by dividing the net 
asset value of Nassau by the net asset value per 
share of the Fund, both to be determined as of the 
close of business on the business day preceding the 
Closing. The application states that the respective 
net asset values of the Fund and Nassau will be 
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adjusted according to a method set forth in the 
Agreement which takes into consideration assump- 
tions concerning the shareholders’ average incre- 
mental tax rate, the average holding period of 
shareholders and the shareholders’ average 
potential rate of return on investments, if Nassau’s 
(or the Fund's) net assets include net realized and 
unrealized gains or losses. 


The Fund represents that no affiliation exists 
between Nassu or its officers or directors and the 
Fund or its officers and directors. It is asserted that 
the Agreement was negotiated at arm's length by 
the Fund and Nassau. The application states that 
the two companies began discussions leading to the 
Agreement after Nassau’s investment adviser was 
acquired by a commercial bank and was unable 
under the federal banking laws to continue as 
Nassau’s investment adviser. No intermediary was 
involved in bringing Nassau and the Fund together, 
and no fee was paid to any such intermediary. 


Rule 22c-1, adopted pursuant to Section 22(c) of the 
Act, provides in pertinent part, that redeemable 
securities of registered investment companies must 
be sold, redeemed, or repurchased at a price based 
on the current net asset value (computed on each 
day during which the New York Stock Exchange is 
open for trading not less frequently than once daily 
as of the time of the close of trading on such 
Exchange) which is next computed after receipt of a 
tender of such security for redemption or of an order 
to purchase or sell such security. 


Under the Agreement, the number of Fund shares 
to be exchanged for the assets of Nassau will be 
determined as of the close of business on the 
business day preceding the Closing, and the 
issuance by the Fund of shares of its capital stock in 
the exchange may not be in compliance with Rule 
22c-1. The Fund submits that the timing of the 
determination of the number of shares to be 
exchanged is appropriate under the circumstances 
because it will allow the Fund and Nassau adequate 
time to prepare for the Closing with respect to the 
transaction. The Fund does not believe that compu- 
tation of the number of shares to be exchanged on 
the business day preceding the Closing will give rise 
to the type of speculative activity which Rule 22c-1 
was designed to prohibit. 


Section 22(d) of the Act provides, in pertinent part, 
that a registered open-end investment company 
may sell its shares only at a current public offering 
price described in the prospectus. The application 
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states that since shares of the Fund's capital stock 
will be issued for purposes of the exchange without 
the imposition of the sales charge provided in the 
Fund's prospectus, an order of exemption from 
Section 22(d) of the Act is necessary if the proposed 
transaction is to comply with the Act. The Fund 
submits that the non-payment of any sales charge 
for purposes of the exchange will be beneficial to 
the Fund’s stockholders for the following reasons: 
1) those expenses of the Fund which do not rise 
proportionately with an increase in portfolio size 
will be spread over a larger number of shares, and 
there will be, therefore, a smaller amount of 
expenses per share for existing stockholders; 2) the 
proposed exchange of shares will enable the Fund 
to acquire additional securities for its portfolio 
without affecting the market in such securities; and 
3) the Fund will be able to effect such acquisition at 
a savings in brokerage commissions that would 
have been payable had the same number of shares 
been purchased for cash. Despite offsetting trans- 
action costs involved in the disposition of securities 
which the Fund does not expect to retain for any 
significant period after completion of the proposed 
exchange of shares, the transfer of portfolio 
securities will cause the Fund less expense than the 
purchase of securities of the same issuers in the 
open market. The Fund currently plans to sell 21.9% 
of the Nassau assets to be acquired in the exchange, 
consisting of the securities of eight companies. The 
Fund states that these sales will be made because 
of the Fund’s assessment of the quality of such 
securities and not because they come within any 
particular category of investment. Furthermore, 
prior to becoming stockholders of the Fund, Nassau 
stockholders will approve a plan of reorganization 
and will receive a proxy statement which will 
explain in great detail the operations, the invest- 
ment objectives, and the policies of the Fund and of 
its investment adviser, Smith, Barney Advisers, Inc. 
The selling effort to familiarize such stockholders 
with the operations, the investment objectives and 
the policies of the Fund and its investment adviser 
will take place in the context of the proxy solicitation 
and not through salesmen whose services are not 
required to introduce such persons to the Fund. 


It is further represented that the granting of the 
requested exemption from Sections 22(c) and 22(d) 
of the Act and Rule 22c-1 thereunder is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 





person or transaction from any provision under the 
Act or any rule or regulation thereunder, if and to 
the extent such exemption is necessary or appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 23, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompa- 
nied by a statement as to the nature of his interest, 
the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10884/October 1, 1979 


In the Matter of 


IPI-INCOME AND PRICE INDEX FUND 


and 


THE BOSTON COMPANY INCOME SECURI- 
TIES ADVISORS, INC. 

One Boston Place 

Boston Massachusetts 02106 


(812-4500) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR ORDER OF 
EXEMPTION FROM SECTION 2(aX19) OF THE ACT 


NOTICE IS HEREBY GIVEN that IPl-Income and 
Price Index Fund (“Fund”), registered under the 
Investment Company Act of 1940 (the “Act’’) as an 
open-end, non-diversified, management 
investment comany, and the Boston Company 
Income Securities Advisors, Inc. (‘‘Boston” or the 
“‘Adviser’’), the Fund’s investment adviser (herein- 
after the Fund and the Adviser are collectively 
referred to as Applicants”), filed an application on 
July 5, 1979, and an amendment thereto on 
September 20, 1979, requesting an order of the 
Commission pursuant to Section 6(c) of the Act 
exempting the Fund and its general partners from 
the provisions of Section 2(a)(19) of the Act to the 
extent that the Fund’s general partners would 
otherwise be deemed to be “interested persons” of 
the Fund or its Non-Managing General Partner 
solely because they are partners in the Fund. All 
ineterested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicants state that the Fund has been organized 
as a limited partnership under the Uniform Limited 
Partnership Act of California and proposes to 


operate as an open-end, non-diversified, 
management investment company registered 
under the Act, with the objective of providing 
investors with a high level of current income and 
additional return primarily in the form of long-term 
capital gains. They further state that the Fund will 
seek to achieve this objective by investing in a 
managed portfolio of investment grade bonds 
(bonds in the four highest grades assigned by 
Moody’s Investors Service, Inc. or Standard and 
Poor’s Corporation) and money market instruments, 
and by acquiring a diversified portfolio of commodity 
futures contracts (‘‘investment securities’’). 
According to the application, the Fund has received 
a ruling from the Internal Revenue Service that the 
Fund will be classified as a partnership for federal 
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income tax purposes and not as an association 
taxable as a corporation. 


The Fund will purchase a diversified portfolio of 
commodity futures contracts. The Applicants state 
that the portfolio will contain a selected group of 
commodity futures contracts which in the opinion of 
the management of the Fund offers sufficient 
liquidity and which is representative of commodi- 
ties contained in the Wholesale Price Index 
(renamed the Producer Price Index) published by the 
Bureau of Labor Statistics. The Applicants further 
state that the Fund, absent unusual market 
conditions, will use not more than 5 percent of its 
net assets as margin deposits on commodity futures 
contracts. The Applicants represent thatin no event 
will more than 10 percent of the net assets of the 
Fund be utilized as margin deposits for commodity 
futures contracts. The Applicants state that to the 
extent possible the Fund will utilize money market 
instruments for any margin deposits which it may 
make with respect to commodity futures contracts. 
The Applicants further represent that the Fund’s net 
assets plus borrowing by the Fund and the 
aggregate price of all commodity futures contracts 
owned by the Fund will equal at least 300% of the 
aggregate price of all commodity futures contracts 
owned by the Fund and any borrowing, and that if 
the net assets of the Fund fall below the 300% 
requirement the Fund will take the necessary steps 
to restore the 300% coverage within three business 
days. 


The general partners of the Fund will consist of 
Managing General Partners (which prior to the 
public offering of the Fund's shares will consist of at 
least five persons) and one or more Non-Managing 
General Partners; the Fund will be managed solely 
by the Managing General Partners, except in the 
circumstances described below. Only individuals 
may serve as Managing General Partners. They will 
perform the same functions as directors of incor- 
porated investment companies. Applicants state 
that. as the Fund’s Non-Managing Partner, Boston 

Company Income Securities Advisors, Inc., the 
investment adviser to the Fund, will be excluded 
from participation in the management of the Fund, 
except in the circumstances described below. In its 
capacity as investment adviser, however, Boston 
may also have the authority to act on behalf of the 
Fund to the extent provided in its advisory 
agreement. 


According to the application, the Managing General 
Partners may act only by majority vote at a meeting 
or (except for action on the Fund’s investment 
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advisory agreement) by a unanimous written or 
teleohonic consent without a meeting, and are 
subject to election and removal by vote of the limited 
partners. The application states that a Managing 
General Partner may resign by giving not less than 
90 days written notice to the other Managing 
General Partners. If at any time the number of 
Managing General partners is reduced to less than 
three, the remaining Managing General Partners 
shall within 120 days call a meeting of the limited 
partners for the purpose of electing an additional 
Managing General Partner or Partners so as to 
restore the number of Managing General Partners 
to at least three. 


In the event no Managing General Partner remains, 
it is the responsibility of the Non-Managing General 
Partner to call a meeting of the limited partners 
(“Limited Partners’), to be held within 60 days of 
the date the last Managing General Partner ceased 
to act in such capacity, for the purpose of 
determining whether to elect to continue the 
business of the Fund and, if the business is to be 
continued, electing new Managing General 
Partners. During a period of time in which no 
Managing General Partner remains, the Non- 
Managing General Partner is permitted to engage in 
the management, conduct and operation of the 
business of the Fund to the same extent as a 
Managing General Partner. 


According to the application, the Fund's Limited 
Partners have no right to control the Fund's 
business, but may exercise certain rights and 
powers of a Limited Partner under the partnership 
agreement, including voting rights, and the giving of 
consents and approvals provided for in the partner- 
ship agreement. The partnership agreement 
authorizes Limited Partners to exercise voting 
rights on certain matters, including the right to elect 
or remove general partners, approval or termination 
of investment advisory contracts, ratification or 
rejection of the appointment of the independent 
public accounts of the Fund, approving or disap- 
proving the sale of all or substantially all the assets 
of the Fund, and the right to amend the partnership 
agreement, other than amendments to admit 
additional or substituted Limited Partners or to 
return or reduce tha amount of capital contributions 
of the Limited and General Partners. Applicants 
state that they have been advised that it is the 
opinion of California counsel that the existence or 
exercise of these voting rights does not subject the 
Limited partners to liability as general partners 
under the Uniform Limited Partnership Act of 
California. However, Applicants further state that it 
is possible that because of such voting rights, the 





Limited Partners might be found to be subject to 
liability as general partners by the courts of another 
state. In this regard, the Applicants state that, if a 
Limited Partner is sued to satisfy an obligation of the 
Fund, the Fund will, upon notice of such suit by the 
Limited Partner, either satisfy such obligation or, if 
it believes such suit is without merit, undertake the 
defense of such suit. In addition, the Fund intends to 
include in all material contracts a provision limiting 
the claims of creditors to Fund assets. The 
Applicants specifically recognize that in the event a 
Limited Partner should be found to be liable as a 
general partner, he will be required to satisfy sucha 
claim personally to the extent that the assets and 
insurance of the Fund are insufficient to reimburse 
him. 


Applicants state that the entire interest of the 
partners will be divided into Shares of Partnership 
Interest (“Shares”) which will be offered to 
investors. Upon the sale of a Share to a purchaser 
who is not a Limited Partner, and upon receipt of a 
signed partnership authorization including a power 
of attorney required of all Limited partners, the 
purchaser will become a Limited Partner upon the 
filing of an amendment to the partnership 
agreement. The Applicants state that it will not be 
necessary to obtain the consent of the Limited or 
General Partners in order to effect the admission of 
a Limited Partner. According to the application, the 
Managing General Partners agree to process such 
amendments at least weekly. However, while 
amendments will be processed at least weekly, 
income, loss, gain, expense or credits will be 
allocated to a holder of Shares on the day following 
receipt of payment for Shares purchased and a 
signed partnership authorization. Applicants 
further state a limited Partner may assign his 
Shares in certain situations. A Limited Partner may 
pledge his Shares to a person as collateral, and if 
the holder becomes the owner of such Shares due 
to foreclosure or otherwise, the holder may receive 
distributions and redeem the Shares, but may not 
be substituted as a Limited Partner. A Limited 
Partner may assign his Shares by gift to or for the 
benefit of members of his immediate family, and 
those successors in interest of a Limited Partner 
may succeed to his interest in the Shares. Upon 
such assignment of, or succession to, Shares of the 
Fund, any person not previously qualified as a 
Limited Partner will be promptly substituted as a 
Limited Partner upon the filing of an amendment to 
the partnership agreement, provided a signed 
partnership authorization (including a power of 
attorney required of all Limited Partners) is 
delivered to the Fund. Applicants further state that 
(1) all items of Fund income, gain, loss, deductions 
and credits will be allocated equally among the out- 


standing Shares of the Fund; and (2) all shares will 
have equal rights and one vote each on all matters to 
be voted upon by Limited partners, and are 
redeemable. 


As a condition of granting the ruling noted above, the 
Internal Revenue Service required at all times the 
General Partners to have in the aggregate a one per- 
cent interest in all Fund items of income, gains and 
losses. In order to meet this condition the partnership 
agreement provides that the Non-Managing General 
Partners shall be obligated to purchase in the aggre- 
gate one percent of the outstanding Shares of the 
Fund, which shall be unassignable except to another 
General Partner. Boston undertakes that at all times 
while serving as Non-Managing General Partner it will 
own a sufficient amount of the Fund’s outstanding 
Shares so that the aggregate Share owner-ship of the 
General Partners will amount to at least one percent 
of the outstanding Shares of the Fund. Boston also 
undertakes that it will not withdraw as a 
Non-Managing General Partner except on 2 years 
notice or unless another General Partner has 
assumed this obligation. The Fund undertakes that 
any successor Non-Managing General Partner will 
agree to the same undertakings as Boston. 


The Applicants state that the Fund is being organized 
as a limited partnership because it may not qualify for 
the “‘pass-through” tax treatment afforded regulated 
investment companies under Subchapter M of the 


Internal Revenue Code (the “Code’’) if it were 
organized as a corporation. The Fund has been 
advised that it would not qualify as a regulated 
investment company if more than 10% of its gross 
income consisted of items other than dividends, 
interest, and gains from the sale or other disposition 
of stock or securities. Since the gains from the 
purchase and sale of commodity futures contracts 
will not qualify as dividends, interest, or gains from 
the sale or other disposition of stock or securities, the 
Fund may not be able to qualify under Subchapter M 
of the Code. Consequently, Applicants state that the 
income and gains earned by the Fund would be 
subject to Federal income taxation at two levels, a tax 
at the Fund level and a second tax at the shareholder 
level on income and gains distributed as dividends or 
other distributions. Applicants argue that by 
organizing as a limited partnership, the Fund and its 
shareholders will receive substantially the same 
“pass-through” tax treatment afforded regulated 
investment companies qualifying under Subchapter 
M of the Code. Accordingly, Applicants state that 
organizing as a partnership will enable the Fund and 
its shareholders to be taxed on the more favorable 
basis accorded most other registered investment 
companies and their shareholders. 
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Section 10(a) of the Act provides, in pertinent part, 
that no registered investment company shall have a 
board of directors more than 60 percent of the 
members of which are persons who are interested 
persons of such registered company. 


Section 2(a)(12) of the Act defines ‘‘director’’ to 
include any director of a corporation or any person 
performing similar functions with respect to any 
organization, whether incorporated or unincorpora- 
ted. 


Section 15(c) of the Act provides, that it shall be 
unlawful for any registered investment company 
having a board of directors to enter into, renew, or 
perform any contract or agreement, written or oral, 
whereby a person undertakes to regularly serve or act 
as investment advisor of such company, unless the 
terms of such contract or agreement and any renewal 
thereof have been approved by the vote of a majority 
of directors, who are not parties to such contract or 
agreement or interested persons of any such party. 


Section 2(a)(19)(A) of the Act provides, in pertinent 
part, that an “interested person” of another person, 
when used with respect to an investment company, 
means (1) any affiliated person of such investment 
company, and (2) any interested person of any 
investment adviser or principal underwriter for such 
company. Section 2(a)(19)(B) of the Act provides, in 
pertinent part, that an “interested person’’ of another 
person, when the other person is an investment 
adviser or principal underwriter for any investment 
company, means any affiliated person of such invest- 
ment adviser or principal underwriter. 


Section 2(a)(3)(D) of the Act provides, in pertinent 
part, that an “affiliated person’’ of another person 
means any officer, director, partner, co-partner or 
employee of such other person. 


Applicants submit that the relationship of the 
Managing General Partners to the Fund is essentially 
identical to the relationship of directors to an incor- 
porated investment company. They state that, never- 
theless, the provisions of Section 2(a)(3) of the Act 
would make all Managing General Partners affiliated 
persons of Boston, the adviser, which is the Non- 
Managing General Partner, with the result that the 
Managing General Partners would be deemed 
interested persons of the Fund and its Non-Managing 
General Partner under Section 2(a)(19) of the Act. 
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Applicants, to ensure compliance with Sections 10(a) 
and 15(c) of the Act, have requested that the Fund 
and its Managing General Partners be exempted from 
the provisions of Section 2(a)(19) to the extent that 
the Fund’s Managing General Partners would other- 
wise be deemed to be interested persons of the Fund 
or its Non-Managing General Partner solely because 
they are general partners of the Fund, a limited 
partnership in which the Fund’s investment adviser, 
Boston, is also a general partner. Applicants assert 
that since Section 2(a)(19) excludes from the defini- 
tion of interested persons of an investment company 
those individuals who would be interested persons 
solely because they are directors or owners of 
securities of an investment company and since the 
Non-Managing General Partner is excluded from 
participation in the management of the Fund except 
in the limited circumstances described above, it is 
consistent with the purposes fairly intended by the 
policy and provisions of the Act to grant the 
requested exemption from the provisions of Section 
2(a)(19). 


Applicants state that, prior to a public offering of 
Shares, the Fund will obtain an errors and omissions 
insurance policy, up to a maximum amount of $5 
million (with a $50,000 deductible for any one claim) 
and will be named assured in Stockbroker Blanket 
Bond Standard Form #14 having an aggregate 
coverage of at least double the minimum amount 
required by Rule 17g-1 under the Act, but in no event 
will such amount be less than $10 million in the 
aggregate. Applicants further state that they will take 
no action to cancel such policies and that, if such 
policies are cancelled by the insurance companies, 
they will seek to obtain comparable insurance. 


Applicants agree that any exemptive order granted in 
this matter may be conditioned upon the continued 
effectiveness of the above-described undertakings. 
They submit that the granting of the requested 
exemption is necessary and appropriate in the public 
interest and consistent with the protection of inves- 
tors and the purposes fairly intended by the policy 
and provisions of the Act. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission may, by order upon application, 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions from any 
provision of the Act or any rule or regulation under 
the Act, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 





purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
persons may, not later than October 25, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally, or by mail 
upon the Applicant at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10885/October 2, 1979 


In the Matter of 


THE FUNDPACK, INC. 
HOLDING TRUST 


and 


HOLDINGS OF U.S. GOVERNMENT SECURI- 
TIES, INC. 

3200 Ponce de Leon Boulevard 

Coral Gables, Florida 33134 


(812-4546) 


NOTICE OF FILING OF APPLICATION AND ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING TEMPORARY EXEMPTION FROM 
SECTION 16(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Fundpack, Inc. 
(“Fundpack”), Holding Trust (‘Trust’’), Holdings of 
U.S. Government Securities, Inc. (‘Securities’), 
(hereinafter Fundpack, Trust and Securities are 
collectively referred to as ‘‘Applicants’’) filed an 
application on October 2, 1979, for an order of the 
Commission pursuant to Section 6(c) of the Invest- 
ment Company Act of 1940 (‘‘Act’’) to exempt 
Applicants from certain provisions of Section 16(a) of 
the Act to permit, pursuant to a court order, 
independent directors to serve on the boards of 
directors of Applicants (‘Boards’) until the earlier of 
March 31, 1980 or such time as the shareholders of 
each Applicant elect a new board of directors. All 
interested persons are referred to the application on 
file with the Commission for a statement of the repre- 
sentations contained therein which are summarized 
below. 


Applicants state that Fundpack, a Florida corpora- 
tion, invests primarily in shares of other investment 
companies. Holding Trust, a Massachusetts business 
trust, invests in money market instruments of six 
months maturity or less. Securities, a Florida corpor- 
ation, invests in marketable debt securities issued by 
or guaranteed by the United States Government, or 
by agencies or instrumentalities of the United States. 
The Funds are registered under the Act as open-end, 
diversified management investment companies. 


On March 21, 1979, the Commission filed in the 
United States District Court of the District of 
Columbia (‘‘Court’’) a complaint in an action entitled 
Securities and Exchange Commission v. The Fund- 
pack, Inc. et al. The Funds were named as 
defendants in that complaint which alleged violations 
of the Securities Act of 1933, the Securities 
Exchange Act of 1934, the Investment Advisers Act 
of-1940 and Sections of the Act. The Comission’s 
complaint for injunctive and other equitable relief 
seeks, among other things, to permanently enjoin the 
directors of each Fund from serving or acting as dir- 
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ectors, investment advisers, principal underwriters or 
in various other capacities for any registered invest- 
ment company. Subsequent to the filing of the 
complaint, the Commission filed motions requesting 
that the Court 1) require the Applicants to disclose to 
their shareholders the impact of the investment 
switching program promoted by the Applicants on 
each Applicant's net asset value, 2) void the proxies 
used in the last election of directors for each Appli- 
cant and 3) appoint a receiver to manage the Appli- 
cants. On August 10, 1979, the Court entered an 
order voiding the proxies used in the last election of 
directors by the Applicants, ordering the resolicitation 
of proxies and appointing an independent master 
(‘‘Master’’) to oversee and approve proxy solicitation, 
filings with the Commission and communications 
with shareholders subject to the Court’s supervision. 


Applicants state that without admitting or denying 
the substantive allegations contained in the complaint 
of the Commission, they have agreed to the entry 
against them of a final judgment of permanent 
injunction and other equitable relief (‘Final Judg- 
ment’’). Applicant’s Consent and Undertaking 
(“Consent”), which is incorporated in the Final Judg- 
ment provides that: 


1. within five days after the entry of the Final Order 
four independent directors will be appointed to the 
Board of each Applicant; 


2. each Applicant shall hold a shareholder meeting 
within six months of the entry of the Final Order 
(‘“‘Meeting’’) to nominate and recommend to share- 
holders the election of independent directors to serve 
for at least one year following the Meeting; 


3. within five days of the entry of the Final Order 
each Applicant shall retain the Master as special 
counsel (’‘Counsel’’) to supervise and monitor certain 
activities of the Applicants until the Court orders 
otherwise; 


4. during the tenure of the independent directors 
appointed under the Final Order at least 80% of 
persons serving on the Boards must be persons satis- 
factory to the Commission; 


5. prior to the Meeting, the directors of each 
Applicant shall consider and make recommendations, 
with the advice of Counsel on the future disposition 
or management of Applicants; 
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6. within twenty days of the entry of the Final Order 
Applicants shall mail to their shareholders a complete 
written description of the Commission's complaint 
and related litigation which Counsel and the Commis- 
sion have reviewed and approved; 


7. fees and reasonable expenses of Counsel will be 
paid by Fundpack Management, Inc. (‘’Manage- 
ment’), the former adviser of Applicants subject to 
certain conditions; 


8. Management shall make disbursement of its 
income or assets only as specified in the Final Order; 
and 


9. the Court will retain jurisdiction over Applicants to 
assure that the terms of the Final Order are carried 
out and that share holder interests are protected. 


In order to comply with the terms of the Consent, 
Applicants request, pursuant to Section 6(c) of the 
Act, an immediate interim exemption from Section 
16(a) of the Act. Applicants state that an exemption 
from Section 16(a) is necessary for the Applicants to 
comply with the terms of the Final Order permitting 
the appointment of independent directors to their 
respective Boards for the lesser of six months from 
the day the Final Order is entered or until the election 
of new directors by shareholders as provided for in 
the Consent. 


Section 16(a) of the Act in part provides that except 
for the filling of certain vacancies on a board of 
directors, no person can serve as a director of an 
investment company unless elected by shareholders. 
In the event that less than a majority of directors 
were elected by shareholders, Section 16(a) requires 
that a special shareholder meeting must be held 
within sixty days for the purpose of electing directors 
to fill any existing vacancies in the board unless the 
Commission shall, by order, extend such period. 


Applicants contend that an order of the Commission 
pursuant to Section 6(c) of the Act, granting the 
requested temporary exemption, is necessary and 
appropriate in the public interest and is consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicants state that the appointment of 
independent directors as soon as possible is 
necessary to protect shareholder interests. Applicants 
state that because the Court will order the 
independent directors to serve on the Boards of the 





Applicants within five days of the Final Order being 
entered, there will be no opportunity for Applicants 
to hold a shareholder meeting at which such directors 
could be elected before they commence to serve. 
Applicants point out that in order for them to avoid 
violating Section 16(a) of the Act the exemption must 
be granted simultaneously with the Court's entry of 
the Final Order. 


Applicants further contend that holding a special 
shareholder meeting would be unjustifiably burden- 
some and expensive since the independent directors 
will serve only until a shareholder meeting is held for 
the purpose of electing a new Board for each 
Applicant as required by the Consent. Applicants 
contend that the interests of Applicants’ shareholders 
are not jeopardized nor is there substantive harm to 
the public interest if the exemption is granted since 
the terms of the exemption and the conditions 
necessitating the exemption have been approved by 
the Court as well as the Commission and the 
independent directors serving prior to the shareholder 
meeting must be persons acceptable to the 
Commission. Applicants state that should any 
vacancies occur on the Boards after the _ initial 
appointment of independent directors but prior to the 
shareholder meeting called for in the Consent, the 
same reasons compel that the Applicants be 
exempted from the necessity of electing persons to 
fill such vacancies. Applicants represent that no 
public policy would be served by denying the 
exemption sought. 


Section 6(c) of the Act provides in part that the 


Commission by order upon application may 
conditionally or unconditionally exempt any person or 
transaction from any provision or provisions of the 
Act if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


The matter has been considered by the Commission, 
and it is found that, in view of the circumstances set 
forth above, particularly given the Court’s entry of 
the Final order, the concurrence of the Court and the 
Commission to the terms of the Consent, the 
temporary nature of the exemption sought and the 
necessity of acting immediately to protect share- 
holders interests, the granting of an immediate 
interim order exempting Applicants from Section 
16(a) of the Act to permit the independent directors 
to serve on the Board of each Applicant pursuant to 
the Final Order until the earlier of March 31, 1980 or 
such time as the shareholders of each Applicant 


elects a new Board is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


ACCORDINGLY, IT 1S ORDERED, pursuant to 
Section 6(c) of the Act, that the application for a 
temporary order exempting The Fundpack, Inc., 
Holding Trust and Holdings of U.S. Government 
Securities, Inc. from Section 16(a) of the Act to 
permit, pursuant to court order, independent 
directors to serve on the respective boards of 
directors of such investment companies, be and 
hereby is granted until the earlier of March 31, 1980 
or such time as the shareholders of The Fundpack, 
Inc., Holding Trust and Holdings of U.S. Government 
Securities, Inc. elect new boards of directors. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10886/October 2, 1979 


Mergers and Consolidations Involving Registered 
Investment Companies 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rules. 


SUMMARY: The Commission today is releasing for 
public comment a series of proposed rules which 
would exempt specified mergers or consolidations of 
registered investment companies from certain prohi- 
bitions under the Investment Company Act of 1940. 
A proposed rule among this series would exempt 
certain mergers or consolidations of affiliated regis- 
tered investment companies from that act’s prohi- 
bition against sales and purchases of property 
between affiliated persons. Two proposed rules 
would permit the sale of redeemable securities at a 
price other than a current public offering price 
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described in the prospectus, if the sale is in connec- 
tion with specified mergers, consolidations or offers 
of exchange involving a registered investment 
company. Another proposed rule in this series would 
permit the sale of redeemable securities at a price 
based upon an adjusted current net asset value in 
certain transactions regarding which an investment 
company’s directors have made certain findings 
protective of existing shareholders’ interests. Finally, 
a proposed rule would permit an investment adviser 
to bear expenses of a merger or consolidation 
involving a registered investment company. These 
proposed rules are intended to eliminate the need for 
parties’ seeking exemptions for and the Commission's 
reviewing such transactions on a case-by-case basis 
through the application process. 


DATE: Comments must be received by November 
30, 1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
(Refer to File No. S7-803). All comments received will 
be available for public inspection and copying in the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 


Joseph F. Mazzella, Esq. 
(202) 272-2033 


Paul Goldman, Financial Analyst 

(202) 272-2114 

Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today is publishing for comment a series of 
proposed rules under the Investment Company Act of 
1940 [15 U.S.C. 80a-1 et seq.] (“Act’’) to permit 
specified mergers and consolidations involving regis- 
tered investment companies without their having to 
obtain from the Commission exemptive orders under 
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various provisions of the Act and rules promulgated 
thereunder. Among the Commission’s proposals, 
proposed rule 17a-8 would permit certain affiliated 
investment companies to merge or consolidate. 
Proposed rule 22d-4 would allow the sale of 
redeemable securities of a registered investment 
company at a price other than the current public 
offering price described in the prospectus in connec- 
tion with a merger of the registered investment 
company with a “‘private investment company” —that 
is, a company which is excluded from the statutory 
definition of “investment company’ by section 
3(c)(1) of the Act [15 U.S.C. 80a-3(c)(1)]. Proposed 
rule 22d-5 would extend to offers of exchange 
between a registered open-end investment company 
and a registered closed-end investment company the 
exemption from section 22(d) of the Act [15 U.S.C. 
80a-22(d)] presently available only to such trans- 
actions between two registered open-end in- 
vestment companies. A proposed amendment to 
rule 22c-1 [17 CFR 8270.22c-1] would deem certain 
sales of redeemable shares made in connection with 
specified mergers or consolidations to comply with 
that rule. Finally, proposed amended rule 17d-1(d)(8) 
[17 CFR 827.17d-1(d)(8)] would allow an investment 
adviser to bear expenses associated with a merger or 
consolidation of investment companies. These 
proposed rules were developed by the Division of 
Investment Management's Investment Company Act 
Study Group in the context of its re-examination of 
the regulation of investment companies. 


INTRODUCTION 


From time-to-time a registered investment company 
may determine! to enter into a merger transaction 





‘Applications for exemptive orders regarding such 
transactions typically have asserted that particular 
mergers or consolidations would result in 
operational economies, such as by eliminating 
duplicative administrative, accounting and 
personnel costs. See, e.g., Anchor Reserve Fund, 
Inc., Investment Company Act Release No. 9545 
(Nov. 30, 1976), 11 SEC Docket 1099; and Stock 
Fund of America, Inc., Investment Company Act 
Release No. 9289 (May 13, 1976), 9 SEC Docket 
658. Additionally, certain applications have 
asserted that investors would benefit by spreading 
the remaining expense over a larger asset base. 
See, e.g., Charter Fund, Inc., Investment Company 
Act Release No. 9631 (Feb. 3, 1977), 11 SEC Docket 
1658. 





with another investment company.2 This is usually 
accomplished pursuant to a plan of reorganization 
under which substantially all of the assets of one 
investment company are transferred in exchange for 
shares of the other. The investment company 
receiving the shares, in turn, distributes them to its 
shareholders as a liquidating dividend. The number of 
shares exchanged for the assets of the liquidating 
investment company typically is determined on the 
basis of the relative net asset values of the partici- 
pating investment companies so that the interests of 
existing shareholders of either investment company 
are not diluted. However, in some instances, this 
formula may be adjusted to compensate one 
investment company for assuming potential liabili- 
ties’ of the other investment company or for extra- 
ordinary expenses anticipated as a result of the 
merger or consolidation.” Such an adjustment 
commonly takes the form of a diminished aggregate 
value being placed on the assets of the investment 
company exchanging its assets for shares, thereby 
effectively raising the price paid for the shares 
received. 





2For puroses of this release, all such transactions 
will be referred to as mergers even though they may 
take the form of consolidations or sale-of-assets 
under state corporation law or qualify for 
nonrecognition under the Internal Revenue Code of 
1954, as amended, other than under section 368 
(a)(1)(A). While there may be substantially 
persuasive corporate tax, business accounting, 
Federal securities law, and state corporate law 
reasons for entering into this type of transaction as 
other than a statutory merger, those aspects of the 
transaction do not appear to raise significant analy- 
tical differences under the relevant regulatory 
provisions of the Act. 


3Many liabilities such as outstanding liquid debts 
already would be reflected in the balance sheet of 
the investment company whose assets are being 
acquired, and, therefore, have already served to 
lessen the aggregate value of the assets to be trans- 
ferred. Nonetheless, certain potential liabilities, 
including potential tax liabilities relating to the 
transferred assets, may not be reflected in the 
balance sheet. 


‘These expenses may include additional regis- 
tration costs, brokerage expenses incurred in a 
necessary realignment of portfolio holdings and, in 
some cases, the costs of soliciting the approval of 


the shareholders of the investment company 
acquiring the assets. In many instances, these 
expenses are borne by the investment adviser tothe 
investment company. See note 33, infra. 


1. MERGERS AND CONSOLIDATIONS OF 
AFFILIATED REGISTERED INVESTMENT 
COMPANIES 


BACKGROUND 


Section 17(a) of the Act (15 U.S.C. 80a-17(a)], 
generally, prohibits any investment company from 
selling to or purchasing from an affiliated person of 
that investment company (or any affiliated person of 
such a person) any security or other property. By 
virtue of having in common an investment adviser, 
directors, and/or officers, investment companies may 
be considered to be under common control and, 
therefore, affiliated persons of each other.° A merger 
involving the exchange of substantially all the assets 
of one investment company for shares of an affiliated 
investment company may be deemed to be a 
purchase or sale of those assets within the purview of 
section 17(a) of the Act.© Nonetheless, pursuant to 
its authority under section 17(b) of the Actt [15 
U.S.C. 80a-17(b)], the Commission has exempted 
numerous such transactions from the prohibitions of 
section 17(a), when it has determined that the 
statutory standards, including that the terms of the 
transaction are reasonable and fair and do not involve 
overreaching on the part of any person concerned, 
have been satisfied. 





5Section 2({a\(3) of the Act [15 U.S.C. 80-2(a)\(3)] 
defines an ‘affiliated person” of another person to 
be, in part, any person directly or indirectly control- 
ling, controlled by, or under common control with, 
such other person. An investment company is usually 
“controlled” by its investment adviser. ‘Only in the 
very rare case where the adviser’s role is simply that 
of advising others who may or may not elect to be 
guided by his advice . . . can the adviser realis- 
tically be deemed not in control.’’ Steadman 
Security Corp., Investment Company Act Release 
No. 9830 (June 29, 1977) at note 81, 12 SEC Docket 
1041, appeal pending, 77-2415 (C.A. 5 1977). 


®See E. |. duPont de Nemours and Company, 34 SEC 
531, 534-35 (1953); and Talley Industries, Inc., 
Investment Company Act Release No. 5953 (Jan. 9, 
1970). 


7The Commission’s study which led to the Act 
devoted significant attention to investment com- 
pany mergers. Report of the Securities and Ex- 
change Commission on Investment Trusts and 
Investment Companies, Part Ill, Chapter IV, Part V, 
H.R. Doc. No. 279, 76th Cong. (1939). Moreover, the 
bill proposing legislation to regulate investment 
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DISCUSSION 


While the Act does not specifically establish 
standards for effecting a merger of investment 
companies, such a transaction between affiliated 
investment companies would be prohibited by section 
17(a) unless the Commission grants an order of 
exemption pursuant to section 17(b). Section 17(a) 
was designed to protect shareholders by prohibiting a 
purchase or sale transaction when a party to the 
transaction has both the ability and the pecuniary 
incentive to influence the actions of the investment 
company. When a merger involves investment 
companies which are affiliated persons exclusively by 
virtue of having a common investment adviser, 
directors and/or officers, no person who is 
responsible for evaluating and approving the terms of 
the transaction on behalf of the various participating 
investment companies would have a_ significant 





(Footnote 7— Continued) 


companies authorized the Commission's reviewing 
substantively the terms of all investment company 
reorganizations, including mergers. A Bill to Provide 
for the Registration and Regulation of Investment 
Companies and Investment Advisers and for other 
purposes: Hearings on S.3580 Before a Subcom- 
mittee of the Senate Committee on Banking and 
Currency, 76th Cong., 3d Sess., at 17 (1940) 
(‘Hearings on S.3580"). As enacted, section 25 of 
the Act [15 U.S.C. 80a-25] authorizes the Commis- 
sion (1) under specified circumstances to render an 
advisory report with respect to any such plan and its 
effect upon any class or classes of securityholders, 
and (2) to institute proceedings in certain United 
States District Courts to enjoin the consummation 
of any plan of reorganization. No special reference 
is made in the Commission's Report or in section 25 
of the Act to mergers or consolidations among 
investment companies who are affiliated persons 
solely by virtue of having common investment 
advisers, directors or officers. In large part, section 
25 reflects a Congressional concern that invest- 
ment company shareholders were not fully in- 
formed of the material aspects of an investment 
company merger and that, as a result of relatively 
small individual holdings, they did not have effec- 
tive legal remedies to respond to an unfair trans- 
action. 


8Hearings on S.3580, note 7, supra, at 256-59 
(testimony by David Schenker, Chief Counsel of the 
Commission's Investment Trust Study). 
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personal financial interest in improperly influencing 
these terms. 


Nonetheless, the Commission recognizes that, while 
such persons may not always have a significant 
personal financial interest in the specific terms 
pursuant to which such a transaction is effected, the 
investment adviser may have a significant self-interest 
in the decision whether the affiliated investment 
companies should participate in a particular 
merger.'“ Therefore, the Commission believes that 
an exemptive rulemaking pertaining to such trans- 
actions should be conditioned upon the board of 
directors, including a majority of specified 
disinterested directors, '' of each participating invest- 
ment company making certain determinations to 
ensure that the interests of the investment companies 
and their shareholders regarding such a transaction 
are not compromised. To protect investment 





9%In contrast, when a participating investment 
company is an affiliated person, or an affiliated 
person of an affiliated person, of any other partici- 
pating investment company by virtue of a person's 
owning 5% or more of the outstanding voting 
securities of one or more such companies, the 
proposed rule would not apply. In such instances, 
the owner of such securities would be presumed to 
have certain potential abilities to influence the 
terms of such a transaction in which—depending 
on his relative security holdings in the participating 
investment companies—he may have a particular 
financial interest. Accordingly, the Commission 
believes that such transactions should continue to 
be subject to specific scrutiny under the Act's 
exemptive application process. See also Investment 
Company Act Release No. 10828 (Aug. 13, 1979), 
18 SEC Docket 122, 44 FR 48657 (1979) (adoption 
of amendments to 17 CFR §270.17a-6 respecting 
transactions with portfolio affiliates). 


'0For example, the investment adviser may experi- 
ence certain economies in serving a single merged 
or consolidated investment company compared to 
serving two or more separate investment com- 
panies. These economies may be particularly 
significant when the investment adviser would 
otherwise exceed particular expense limitation 
undertakings, resulting in diminished investment 
advisory fees or even the necessity to compensate 
the investment companies. 


"The term ‘‘disinterested directors” is a common 
reference to directors who are not interested 
persons as defined in section 2(a)(19) [15 U.S.C. 
80a-2(a)(19)] of the Act. 





company shareholders from bearing the costs of such 
a transaction where the greater benefit accrues to 
any other person, the proposed rule also requires the 
directors to find that no dilution of these share- 
holders’ financial interests will result.'2 These 
procedures, established in the context of an 
exemptive rulemaking, would accord with the Act’s 
statutorily mandated procedures for directors to 
monitor and approve the investment advisory 
contract relationship. 


PROPOSED RULE 17a-8 


Proposed rule 17a-8 would exempt from the prohi- 
bitions of section 17(a) of the Act a merger or 
consolidation of registered investment companies 
which are affiliated persons solely by reason of 
having a common investment adviser, directors 
and/or officers, provided that certain conditions are 
satisfied. 


In order to obviate any concern that the transaction 
would be effected primarily to benefit any person 
other than the participating investment companies, 





'21f the investment adviser to the investment 
company were to bear the expenses of merger 
transactions where there was a relatively small 
benefit to the investment company and a relatively 
large benefit to the investment adviser, this would, 
in large part, mitigate the danger of unfair dilution of 
shareholder interests. See proposed rule 17d- 
1(d)(8) and accompanying text infra part IV. 


'$See, e.g., section 15(c) [15 U.S.C. 80a-15(c)] 
(procedures for approving investment advisory 
contracts). See also section 36(b)(3) [15 U.S.C. 80a- 
35(b)(3)] (with respect to certain actions for breach 
of fiduciary duty in respect of compensation or 
payments, approval by the board of directors shall 
be given such consideration by the court as is 
deemed appropriate under all the circumstances). 


'4The proposed rule would exempt merger transac- 
tions among affiliated registered investment 
companies only. It would not apply, for example, toa 
transaction involving a company which is not 
registered under the Act, such asa “‘private invest- 
ment company” described in section 3(c)(1) [15 
U.S.C. 80a-3(c)(1)]. However, should such transac- 
tions begin to occur frequently the Commission 
then will consider whether those transactions 
would merit consideration as a separate subject for 
rulemaking. 


the proposed rule would require the board of 
directors of each affiliated investment company! 

participating in the merger or consolidation— 
including a majority of the directors who are not 
interested persons of any participating investment 
company —to determine that the transaction (1) is in 
the best interests of the investment company; and (2) 
will not result in diluting the financial participation of 
any investment company shareholder.'? In making 
the findings, directors should consider all information 
which would be material to the determination —such 
as the compatibility of the participating companies’ 
investment objectives, policies, restrictions and port- 
folios,'’ the terms and conditions of the transaction 
which affect the price of the shares to be ex- 





15In the event that an investment company which is 
not an affiliated person, or an affiliated person of an 
affiliated person, of other participating investment 
companies also participates in the merger, the rule 
would not require that its board of directors make 
any particular findings. Investors in such an 
investment company should be adequately pro- 
tected by the investment company’s lack of affilia- 
tion with other participating parties in the transac- 
tion and the arms-length bargaining that should 
prevail in negotiating the terms of the proposed 
transaction. 


'6To the extent the participating investment 
companies share common directors, the share- 
holders of each investment company are entitled as 
a matter of fundamental fiduciary principles 
inherent in the standard of care and duties of loyalty 
imposed by section 36(a) of the Act[15 U.S.C. 80a- 
35(a)] to have their directors determine whether a 
merger or consolidation is in the best interest of 
each company and its shareholders. 


"This information, in part, concerns whether any 
merged or consolidated company would be a 
Suitable investment for the acquired investment 
company’s shareholders. It would not, of course, be 
in the acquired investment company’s share- 
holders’ best interests for their investment com- 
pany to enter into a transaction which would cause 
the shareholders to receive securities that would 
not be considered a suitable investment medium for 
such persons. Additionally, if the merger of the 
investment companies would cause either invest- 
ment company to modify its portfolio holdings, the 
information would include whether the investment 
company’s shareholders would have to bear signi- 
ficant brokerage expenses which effectively would 
dilute their financial participation in the resultant 
investment company. 
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changed, '8 and any other direct or indirect costs to 
be incurred by the investment company as a result of 
the transaction. 





'8In the event that significant tax consequences to 
an investment company or its shareholders may 
flow from a proposed merger or consolidation, these 
consequences should be examined as part of that 
directorial consideration. Such consequences may 
result from sizable differences in the participating 
investment companies’ realized or unrealized 
capital gains or losses and capital loss carry- 
forwards. However, it appears that the transfer ina 
merger of a capital loss carry-forward by an invest- 
ment company does not result in a permanent tax 
saving to the shareholders of other participating 
companies. Rather, such a transfer solely affects 
the timing of the tax liability incurred by such 
shareholders by deferring such liability until each 
such shareholder redeems his or her shares; except 
for this tax deferral, the existence of a loss carry- 
over to offset realized capital gains does not affect 
their investment. Nonetheless, an adjustment to 
the acquisition cost of investment company shares 
in a merger may be appropriate to reflect all relevant 
tax considerations, if the benefit to be derived from 
the tax advantages can be quantified based upon 
certain assumptions. These assumptions would 
include estimates of the average holding period, the 
average marginal tax rate, and the expected earn- 
ings rate of shareholders who would receive the 
benefits of such tax deferral. Moreover, in making 
any such adjustment any consideration of un- 
realized gains or losses should reflect their contin- 
gent character. 


'8In addition to direct costs, such as any expenses to 
be incurred in soliciting shareholders’ approval of 
the merger transaction, directors should consider 
such indirect costs as (1) brokerage expenses 
arising from any portfolio adjustment necessitated 
by the transaction or (2) less favorable terms in the 
admisory contract to be applicable to the merged 
investment companies than those already in effect 
with the participating investment companies. For 
example, the transaction may result in certain 
shareholders paying a higher effective rate in 
respect to identical services or the same absolute 
rate of compensation while receiving lesser ser- 
vices. However, directors may also consider the 
extent to which these costs to be borne by invest- 
ment company shareholders are mitigated by the 
favorable financial participation of the investment 
adviser in the costs of administering or managing 
the investment company, whether by reason of 
state law reimbursement expense limitations and 
concomitant expense reimbursement arrange- 
ments or agreement incident to the merger 
transaction. 
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Finally, the proposed rule is conditioned upon the 
directors’ making a record in the company minute 
books which fully and clearly describes both the 
required directors’ findings and the basis upon which 
such findings were made. Such records, which are 
based on good corporate practices, would be neces- 
sary and appropriate to the satisfactory execution of 
the Commission’s investment company inspection 
and examination program. 


Il. MERGER OF A REGISTERED INVESTMENT 
COMPANY WITH PRIVATE INVESTMENT 
COMPANY 


BACKGROUND 


Section 22(d) [15 U.S.C. 80a-22(d)] of the Act 
requires, generally, that redeemable securities issued 
by registered investment companies be sold only at a 
current public offering price described in the prospec- 
tus.~¥ This section, in effect, mandates that such 
shares be sold either at their net asset value, or, in 
the case of an investment company charging a sales 
load, at net asset value plus a sales charge. A regis- 
tered investment company may seek to enter into a 
merger with a “private investment company” —that 
is, a company which is excluded from the statutory 
definition of “investment company’ by section 
3(c)(1) [15 U.S.C. 80a-3(c)(1)] (‘private investment 
company”). However, the sale of redeemable 
securities of a registered investment company to a 
private investment company pursuant to a merger 
would be prohibited by section 22(d) of the Act if 





20Section 22(d) of the Act, in part, provides— 


No registered investment company shall 
sell any redeemable security issued by it to 
any person except... . at a current 
public offering price described in the pros- 
pectus .... Nothing in this subsection 
shall prevent a sale made (i) pursuant to an 
offer of exchange permitted by section 11 
including any offer made pursuant to 
section 11(b).... 


21Section 3(c)(1), in part, generally excludes from 
the definition of investment company— 


Any issuer whose outstanding securities 
. are beneficially owned by not more 
than one hundred persons and which is not 
making and does not presently propose to 
make a public offering of its securities. 





either (a) the net asset value of the investment 
company’s securities to be sold pursuant to the trans- 
action is to be adjusted as a result of any potential 
liabilities that it would assume therein, or (b) the sales 
charges normally connected with sales of such 
securities are reduced or eliminated. 


DISCUSSION 


The purposes of section 22(d) of the Act include (1) 
preventing any dilution of the interests of existing 
investment company shareholders as a consequence 
of the sale of redeemable securities at less than their 
net asset value, and (2) prohibiting unfair discrimi- 
nation in the sales charges applied to purchases of 
such securities.““ The Commission, upon applica- 
tion, has granted numerous orders exempting 
mergers of private investment companies with regis- 
tered investment companies—even though such 
transactions may result in the sale of the investment 
company’s securities at a price other than a price 
described in the prospectus—when the transactions 
were nonetheless consistent with these legislative 
purposes. 


A. Potential Dilution of Existing Investors’ Interests 


Pursuant to the terms of a merger, the registered 
investment company may assume certain potential 
liabilities of the private investment company or bear 
unusual expenses. For example, the registered invest- 
ment company may assume the potential liabilities of 
the private investment company for the payment of 
certain income taxes.“* Or, the investment company 
may expect to incur brokerage expenses by reason of 
selling certain assets received in the merger which do 





22See Hearings on S.3580, note 7, supra, at 136. 


23See, e.g., Wellesley Income Fund, Inc., Investment 
Company Act Release No. 9324 (June 17, 1976), 9 
SEC Docket 914, and Investment Company Act 
Release No. 9359 (July 20, 1976), 10 SEC Docket 
1159; Masschusetts Investors Trust, Investment 
Company Act Release No. 8260 (Feb. 28, 1974), 3 
SEC Docket 637, and Investment Company Act 
Release No. 8279 (March 22, 1974), 3 SEC Docket 
742; and Eberstadt Fund, Inc., Investment Company 
Act Release No. 7951 (Aug. 22, 1973), 2 SEC Docket 
333, and Investment Company Act Release No. 
7981 (Sept. 6, 1973), 2 SEC Docket 411. 


24See, note 18 supra. 


not conform to its portfolio requirements and there- 
after purchasing more appropriate portfolio invest- 
ments.*? Assumption of such expenses by the regis- 
tered investment company in a transaction otherwise 
effected on the basis of the relative net asset value of 
the participating companies may effectively dilute the 
interests of the existing shareholders of the 
investment company. Therefore, in accordance with 
their fiduciary obligations, a registered investment 
company’s directors may determine that, absent an 
adjustment to compensate for such potential liabili- 
ties, the transaction would not be in the interest on 
the company or its existing shareholders. 


B. Unfair Discrimination in Sales Charges 


Additionally, directors of a registered investment 
company issuing redeemable securities which are 
sold at a price that includes a sales load may deter- 
mine that the costs associated with selling such 
securities in the context of a merger may be less than 
those costs of selling securities through the normal 
channels of distribution.©’ Accordingly, they may 
determine that there are persuasive reasons for 
diminishing the sales load for such sales effected 
pursuant to a merger to reflect these economies. 
Because any such economies wou!d be unique to the 
particular merger transaction, a sales loan which 





25See, e.g., Exeter Fund, Inc., Investment Company 
Act Release No. 10169 (Mar. 21, 1978), 14 SEC 
Docket 567; and F.G. Mutual Fund, Inc., Investment 
Company Act Release No. 9548 (Nov. 30, 1976), 11 
SEC Docket 1100. 


26However, to the extent these potential liabilities 
and costs are borne by the investment adviser, such 
concerns would be obviated. In this regard, the 
Commission has herein proposed a rule which 
would permit an investment adviser to bear such 
costs without the necessity of filing an exemptive 
application from the provisions of section 17(d) (15 
U.S.C. 80a-17(d)] and rule 17d-1 [CFR 270.17d-1] 
thereunder, regarding joint transactions among a 
registered investment company and an affiliated 
person thereof. See Part IV infra. 


27In its effort to attract new shareholders, an 
investment company will usually incur substantial 
promotion and sales related costs which are often 
financed in whole, or in part, by the sales charge 
paid by the new investor. See, Division of Invest- 
ment Management Regulation, Mutua/ Fund 
Distribution and Section 22(d) of the Investment 
Company Act 1940 (August, 1974) at 30-33. 
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would reflect these savings may not be described in 
the registered investment company’s prospectus. 
Nonetheless, when the registered investment 
company’s directors determine that a sales load less 
than that described in the prospectus is justified by 
actual economies experienced in the course of such a 
extraordinary transaction, imposition of this reduced 
load should not be considered to be inconsistent with 
the Congressional purposes of section 22(d), inter 
alia, unfair or arbitrary discrimination among 
purchasers of the registered investment company’s 
redeemable securities. 


PROPOSED RULE 22d-4 


Proposed rule 22d-4 under the Act would permit an 
investment company to sell redeemable securities 
pursuant to a merger with a private investment 
company at a price other than a price described in its 
prospectus, provided that certain safeguards are 
satisfied. The proposed rule, if adopted, would elimi- 
nate the need for parties’ seeking and the Commis- 
sion’s considering orders of exemption from the 
provisions of section 22(d) regarding such trans- 
actions upon application on a case-by-case basis. 


Paragraph (a)(1) of proposed rule 22d-4 would apply 
to any registered investment company, regardless of 
whether its shares are normally sold at a price which 
includes a sales load. That paragraph would require 
the registered investment company’s directors, 
including a majority of its disinterested directors, to 
determine that the merger transaction will not result 
in any dilution of the interests of the registered 
investment company’s shareholders. 





28See, e.g., note 23, supra. 


229A selling price in a merger transaction which 
complies with the provisions of paragraph (a) of the 
proposed rule would be considered to be “‘a price 
based on the current net asset of such security” for 
purposes of rule 22c-1 under the Act [17 CFR 
270.22c-1], because of the directors’ finding that no 
such dilution would occur. See Part V infra. 


In evaluating the circumstances which might cause 
dilution, the directors should consider whether the 
transaction is being used by shareholders of the 
private investment company as a means of subse- 
quently redeeming their interests without experi- 
encing the brokerage expenses which would other- 
wise be incurred in a liquidation of the acquired 
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Paragraph (a)(2) of the proposed rule would apply 
only to investment companies whose securities are 
sold at a price which includes a sales load. It would 
require such directors’ finding additionally that any 
diminution in the price charged for such securities 
from the otherwise applicable price described in the 
investment company’s prospectus represents actual 
economies experienced in selling the securities. 


Paragraph (b) of the proposed rule would establish 
certain recordkeeping requirements. Such records, 
which would comport with good corporate practices, 
are necessary and appropriate to the satisfactory 
execution of the Commission’s inspection and 
examination program. 


Ili. OFFERS OF EXCHANGE BY A REGISTERED 
OPEN-END COMPANY TO A CLOSED-END 
COMPANY 


BACKGROUND 


The merger of a closed-end investment company 
with a registered open-end investment company may 
involve, as a result of adjustments to net asset value 
or a variance from the normal sales charge, the sale 
of redeemable securities at a price other than the 
current public offering price described in the 
prospectus. The Commission has granted orders 
exempting such transactions from_the strict require- 
ments of section 22(d) of the Act. 


DISCUSSION 


Section 22(d) of the Act, in part, excepts from its 





company. In this regard, the registered investment 
company’s directors should consider whether they 
should request from such shareholders an under- 
taking that the shareholder will not redeem or 
tender for repurchase their securities during a 
specified period time. See, e.g., Broad Street 
Investing Corp., Investment Company Act Release 
No. 7775 (Apr. 19, 1973), SEC Docket Vol. 1 No. 12; 
and State Street Investment Corp., Investment 
Company Act Release No. 9976 (Oct. 27, 1977), 13 
SEC 499. 


30See, e.g., Axe-Houghton Fund, Inc., 25 SEC 133 
(1947); and General Capital Corporation, 14 SEC 
761 (1943). 





terms a sale of redeemable securities pursuant to an 
offer of exchange permitted under section 11 of the 
Act [15 U.S.C. 80a-11], including any offer made 
pursuant to section 11(b). The provisions of 
sections 11(a) and (b), and therefore the 
corresponding exception from the requirements of 
section 22(d), are applicable only to offers of 
exchange between two open-end investment 
companies. The Commission, however, has long 
since determined that the reasons Congress believed 
it was appropriate to exclude transactions which are 
described in section 11 from the strict requirements 
of section 22(d) of the Act are no less compelling 
with respect to an offer of exchange involving a 
closed-end investment company.%* Applications for 





31Section 11(a) of the Act, in part, makes it unlawful 
for any registered open-end investment company 
(or principal underwriter thereof) to offer to 
exchange its securities for those of another regis- 
tered open-end company on any basis other than 
the relative net asset values of the respective 
securities to be exchanged, unless the terms of the 
offer have been approved by the Commission or are 
in accordance with any rules or regulations promul- 
gated by the Commission in respect to such offers. 
No such rules or regulations have ever been 
adopted. Section 11(b) of the Act excludes an offer 
of exchange from the prohibitions of section 1 1(a), if 
the offer is made pursuant to a plan of reorgani- 
zation which requires the approval of the holders of 
a majority of the outstanding shares of the company 
to which the offer is being made. The term “‘reor- 
ganization” is defined in section 2(a)(33) of the Act 
[15 U.S.C. 80a-2(a)(3)], in part, as including ‘’a 
merger or conslidation”’ as well as ‘‘an exchange of 
securities (between companies) preliminary to and 
for the purpose of effecting or consummating (a 
merger, consolidation or sale of assets).”’ 


Section 11 was enacted to discourage the creation 
of new investment companies for the sole purpose 
of ‘‘switching” investors from one fund to another 
in order to generate distribution fees or sales 
charges. See, Hearings on S.3580, note 7, supra, at 
225-27 (testimony of David Schenker, Chief 
Counsel, SEC Investment Trust Study). Although a 
transaction effected under section 11 (or the 
proposed rule) is not subject to the Commission's 
scrutiny pursuant to the application process, the 
standards of section 36, of course, apply. 


32iIn Axe-Houghton Fund, Inc., 25 SEC 133 (1947), 
the Commission exercised its authority under 
section 6(c) of the Act[15 U.S.C. 80a-6(c)] in issuing 
an order of exemption from section 22(d) to permit 
the acquisition by a registered open-end investment 


exemption from the provisions of section 22(d) have 
been granted by the Commission when, except for 
the fact that the offeree investment company was a 
closed-end company, the transaction would have 
been in conformance with the provisions of section 
tt. 


PROPOSED RULE 22d-5 


Proposed rule 22d-5 under the Act would permit 
redeemable securities to be sold by the issuing 
investment company at a price which varies from the 





company of substantially all the assets of a 
registered closed-end investment company in 
exchange for the former's shares. The Commission 
therein stated at 139-40: 


[Section 22(d)] was not intended to apply to 
an extraordinary transaction in the nature 
of a merger or consolidation of investment 
companies such asis herein involved. It is to 
be noted that Sections 22(d) and 7 7/b) of the 
Act taken together by their terms do not 
apply to a sale of all the assets of one open- 
end company to another open-end company 
where the vote of the stockholders of the 
selling corporation is required to effectuate 
the transaction. We find no rational basis of 
distinction between such cases and one 
such as this where the selling corporation is 
a closed-end company. [emphasis added] 


In a separate case, the Commission similarly 
granted an order of exemption from section 22(d) for 
the sale of redeemable securities to a closed-end 
company pursuant to an offer of exchange based on 
relative net asset values. Without referring to the 
terms of section 77/a), which apparently would 
have been met if all participating companies were 
open-ended, the Commission adopted reasoning 
analogous to that underlying section 11(a): 


. . . . [T]here appears to be no reason ina 
transaction of this nature for the sale of the 
stock of [the Applicant] at a price equal to 
the current public offering price. On the 
contrary, the imposition of a sales load 
would disturb the relative net asset value 
basis of exchange, which the plan seeks to 
achieve, and consequently might introduce 
an element of unfairness. 


General Capital Corporation, note 30, supra, at 763. 
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current public offering price described in the 
prospectus when such sale is in connection with an 
exchange offer which, except for the participation of 
a closed-end investment company, satisfies the 
provisions of section 11. The proposed rule, 
therefore, would codify the Commission’s practice of 
extending to mergers between registered open-end 
investment companies and closed-end investment 
companies the exclusion from the terms of section 
22(d) applicable to transactions between two 
open-end companies. 


IV. PAYMENT OF MERGER EXPENSES BY AN 
INVESTMENT ADVISER 


BACKGROUND 


In certain mergers involving registered investment 
companies, the investment adviser to one or both 
participating companies may undertake to pay certain 
of the expenses incurred? Because an investment 
adviser is, defined to be an affiliated person of an 
investment company under the Act, the investment 
adviser’s paying such expenses may be considered to 





33|n addition to creating goodwill or believing that its 
absorption of expenses attendant to the merger 
may be necessary to secure any necessary share- 
holder approval of the transaction, there may be 
other responsible business reasons to cause the 
investment adviser to decide to bear such costs. For 
example, the adviser may believe that it is under 
certain legal constraints from accepting any 
tangible benefits from the merger. In this regard, 
benefits to be received by the investment adviser as 
a result of the transaction may be considered to be 
compensation to the investment adviser for 
purposes of the Act. See, U.S. v. Deutsch, 451 F.2d 
98, 114 (C.A. 2 1971), cert. denied, 404 U.S. 1019 
(1972). Thus, such an arrangement also may be 
within the purview of section 15(a)(1) [15 U.S.C. 
80a-15 (a)(1)] (investment advisory contract must 
precisely describe all compensation to be paid 
thereunder) and section 36(b) (investment adviser’s 
fiduciary duty with respect to the receipt of 
compensation for services, or of payments of a 
material nature, paid by the investment company, or 
by the security holders thereof). Moreover, directors 
may determine that the investment adviser’s 
bearing some or all expenses resulting from the 
transaction is a prerequisite to their finding that the 
merger or consolidation meets the standards of 
proposed rule 17a-8 or proposed rule 22d-4 under 
the Act. 
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be a joint participation with its affiliated investment 
company which would be prohibited under section 
17(d) of the Act [15 U.S.C. 80a-17(d)] and rule 17d-1 
[17 CFR 8270.17d-1] thereunder. However, the Com- 
mission upon application has issued orders exempting 
numerous such arrangements from those _prohi- 
bitions. 


DISCUSSION 


In the course of a merger involving an investment 
company, its investment adviser may secure certain 
incremental financial benefits such as_ potentially 
greater fees due to an increase in the amount of 
assets under its management or an elimination of 
duplicative expenses. The investment adviser, in turn, 
may propose to bear expenses associated with the 
transaction, either directly or by reimbursing the 
participating investment companies. However, the 
payment of merger expenses of an investment com- 
pany by its investment adviser may be deemed to be 
a joint transaction for purposes of section 17(d) of the 
Act and rule 17d-1 thereunder that could not be 
effected absent an exemptive order granted by the 
Commission upon application. 


Section 17 and rule 17d-1 are intended generally to 
protect a registered investment company against 
conflicts of interest where the investment company 
participates jointly in a transaction with an affiliated 
person. The Commission believes that, where an 
investment adviser’s sole participation in a merger 
involving an investment company is by virtue of its 
bearing some or all of the transactional expenses, 
there is little opportunity for abuse of the type section 
17(d) was intended to prevent. Because the 
possibility of an actual conflict of interest 
disadvantageous to the participating investment 
company appears remote, the Commission believes 
that this area would be appropriate for exemptive 
rulemaking. 





34See, e.g., Charter Fund, Inc., Investment Company 
Act Release No. 9631 (Feb. 3, 1977), 11 SEC Docket 
1658, and Investment Company Act Release No. 
9655 (Feb. 25, 1977), 11 SEC Docket 1904; Newton 
Income Fund, Inc., Investment Company Act 
Release No. 9961 (Oct, 17, 1977), 13 SEC Docket 
397, and Investment Company Act Release No. 
10012 (Nov. 14, 1977), 13 SEC Docket 752; and 
Shearson Appreciation Fund, Inc., Investment 
Company Act Release No. 10110(Feb. 1, 1978), 14 
SEC Docket 87, and Investment Company Act 
Release No. 10151 (Mar. 6, 1978), 14 SEC Docket 
409. 





PROPOSED AMENDED RULE 17d-1(d)(8) 


The proposed amendment of paragraph (d)(8) to rule 
17d-1 under the Act would except from the 
application procedure of rule 17d-1 an investment 
adviser’'s bearing expenses of a merger or 
consolidation involving a registered investment 
company. As proposed, the rule would not be limited 
to those mergers or consolidations described in 
proposed rule 17a-8, proposed rule 22d-4 or proposed 
rule 22d-5. 


V. MERGERS INVOLVING INVESTMENT 
COMPANIES EFFECTED ON A BASIS OTHER 
THAN RELATIVE NET ASSET VALUES 


BACKGROUND 


In a merger involving an investment company, the 
number of shares of the investment company to be 
exchanged for the assets of the other investment 
company is usually determined on the basis of the 
companies’ relative net asset values. However, in 
some instances the net asset value of the “acquired” 
investment company exchanging its assets for shares 
may be adjusted to compensate the investment 
company receiving the assets for assuming certain 
potential liabilities or for anticipated expenses. 
Such an adjustment may cause these shares to 
be sold at a price other than one based on cur- 
rent net asset value as described in rule 22c-1 under 
the Act [17 CFR 8270.22c-1]. 


DISCUSSION 


Rule 22c-1, in part, requires that redeemable 
securities issued by a registered investment company 
be sold at a price based on current net asset value. 
The rule was designed, in part, to provide an 
accurate pricing procedure for new investors, while at 
the same time protecting existing shareholders from 
dilution resulting from the sale of redeemable 
securities by the investment company at a price less 
that the net asset value of the shares.2 When a 
merger of investment companies is effected through 
the exchange of redeemable securities of one 
investment company for the assets of another 





35See Investment Company Act Release No. 5519 
(Oct. 16, 1968). 


investment company, an adjustment in the value of 
the transferred assets will cause the redeemable 
securities to be sold at a price other than their current 
net asset value.Y° However, such an adjustment may 
be necessary and appropriate to protect against a 
dilution of the value of outstanding securities of the 
company selling its shares and, therefore, would be 
consistent with the purposes of rule 22c-1. The 
Commission believes that it is appropriate to permit 
such an adjustment in certain instances where 
directors have examined the terms of the sale and 
have specifically determined that the interests of 
existing investment company shareholders will not be 
diluted by the transaction. 


PROPOSED AMENDED RULE 22c-1 


The proposed amendment to rule 22c-| under the Act 
would permit the sale of redeemable securities at a 
price other than one based on current net asset value 
pursuant to a merger which meets the requirements 
of proposed rule 17a-8 or proposed rule 22d-4. These 
rules, in part, would require that an investment 
company’s directors specifically find that the financial 
interests of its shareholders will not be diluted as a 
result of the particular merger or consolidation. 


TEXT OF PROPOSED RULES AND PROPOSED 
AMENDED RULES 


It is proposed to amend Part 270 of Chapter I! of Title 
17 of the Code of Federal Regulations as follows: 


1. By adding §270.17a-8 to read as follows: 


§270.17a-8 Mergers of certain affiliated investment 
companies. 


A merger, consolidation, or purchase or sale of 
substantially all of the assets involving registered in- 





36The adjustment is, of course, intended to reflect 
expenses which reasonably are anticipated to be 
borne ultimately by the investment company selling 
its shares, but which, because of their still 
contingent nature, are not reflected in computing 
net asset value. 


37The proposed rule would not affect the require- 
ment imposed upon registered investment com- 
panies to comply with the procedures of paragraph 
(b) of rule 22c-1 regarding time of valuation. 
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vestment companies which are affiliated persons, or 
affiliated persons of an affiliated person, solely by 
reason of having a common investment adviser, 
common directors, and /or common officers shall be 
exempt from the provisions of section 17(a) of the 
act; Provided, That: 


(a) The board of directors of each such affiliated 
registered investment company participating in the 
transaction, including a majority of the directors of 
each registered investment company who are not 
interested persons of any registered investment 
company participating in the transaction, determine: 


(1) That participation in the transaction is in 
the best interests of that registered 
investment company; and 


(2) That the transaction will not result in 
any dilution of existing shareholders’ 
interests; and 


(b) Such findings, and the basis upon which the 
findings were made, are recorded fully in the minute 
books of each registered investment company. 


2. By amending 8270.17d-1 by adding paragraph 
(d)(8) to read as follows: 


§270.17d-1 Applications regarding joint interprises or 
arrangements and certain profit-sharing plans. 


(d) Notwithstanding the requirements of paragraph 
(a) of this section, no application need be filed 
pursuant to this section with respect to any of the 
following: 


(8) An investment adviser’s bearing ex- 
penses in connection with a merger, consoli- 
dation or purchase or sale of substantially all 
of the assets of a company which involves a 
registered investment company of which it is 
an affiliated person. 
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3. By amending 8270.22c-1 by adding paragraph 
(a)(2) to read as follows: 


§270.22c-1 Pricing of redeemable securities for distri- 
bution, redemption and repurchase. 


(a) No registered investment company issuing any 
redeemable security, no person designated in such 
issuer's prospectus as authorized to consummate 
transactions in any such security, and no principal 
underwriter of, or dealer in, any such security shall 
sell, redeem, or repurchase any such security except 
at a price based on the current net asset value of 
such security which is next computed after receipt of 
a tender of such security for redemption or of an 
order to purchase or sell such security; Provided, 
That: 


(2) This paragraph shall not prevent any re- 
gistered investment company from adjusting 
the price of its redeemable shares sold 
pursuant to a merger, consolidation or 
purchase of substantially all of the assets of a 
company which meets the conditions 
specified in §270.17a-8 or in 8270.22d-4. 


4. By adding 8270.22d-4 as follows: 


§270.22d-4 Sale of redeemable securities pursuant to 
certain mergers with private investment companies. 


A sale of redeemable securities by a registered invest- 
ment company shall be exempt from the provisions of 
section 22(d) of the act to the extent necessary to 
effect a merger with, or purchase of substantially all 
of the assets of, a company which is described in 
section 3(c)(1) of the act; Provided, That: 


(a) The board of directors of the registered invest- 
ment company, including a majority of the directors 
of such investment company who are not interested 
persons thereof, determine: 


(1) That the interests of existing share- 
holders of the registered investment com- 
pany will not be diluted as a result of its 
effecting the transaction, and 





(2) In respect of a sale of redeemable 
securities that are described in the 
prospectus as having a current offering price 
which includes a sales load, that any reduc- 
tion or elimination of such sales load 
represents economies experienced in such 
sale that would not be present in a 
comparable sale effected through the normal 
channels of distributing such securities; and 


(b) Such findings, and the basis upon which the 
findings were made, are recorded fully in the minute 
books of the registered investment company. 


5. By adding 8270.22d-5 as follows: 


§270.22d-5 Exemption from section 22(d) for certain 
offers of exchange by certain registered investment 
companies. 


A sale of redeemable securities pursuant to an offer 
of exchange which would be permitted under section 
11 including any offer made pursuant to section 
11(b), except that an offeree of the offer of exchange 
is a closed-end company, shall be exempt from the 
provisions of section 22(b). 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10887/October 3, 1979 


In the Matter of 


FINANCIAL TRENDS MUTUAL FUND, INC. 
c/o David Commons, Esq., Trustee 

3100 Wilshire Blvd., Suite 1702 

Los Angeles, California 90010 


(811-1614) 


ORDER TERMINATING REGISTRATION PURSU- 
ANT TO SECTION 8(f) OF THE ACT 


On August 27, 1979, a notice was issued (Investment 
Company Act Release No. 10847) stating that the 


Commission proposed, pursuant to Section 8(f) of 
the Investment Company Act of 1940 (’‘Act’’), to 
declare by order upon its own motion that Financial 
Trends Mutual Fund, Inc. (‘Fund’), has ceased to 
be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order termin- 
ating registration would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Financial Trends 
Mutual Fund, Inc., under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management , pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10888/October 3, 1979 


In the Matter of 


MONEY MARKET TRUST 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4353) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER. 
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Money Market Trust (‘“Applicant’’), registered under 
the Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified management investment com- 
pany, filed an application on July 31, 1978, and 
amendments thereto on August 7, 1979, and 
September 4, 1979, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder, subject to conditions, to the extent 
necessary to permit Applicant's assets to be valued at 
amortized cost. 


On September 11, 1979, a notice was issued 
(Investment Company Act Release No. 10865) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemption from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 
Applicant's assets to be valued at amortized cost, be 
and hereby is granted, effective forthwith, subject to 
the following conditions agreed to by Applicant: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfolio 
management to Applicant’s investment adviser, the 
trustees undertake —as a particular responsibility with 
the overall duty of care owed to shareholders—to 
establish procedures reasonably designed, taking into 
account current market conditions and Applicant's 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 per 
share. 


2. Included within the procedures to be adopted by 
the trustees shall be the following: 


(a) Review by the trustees, as they deem 
appropriate and at such intervals as are 
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reasonable in light of current market 
conditions, to determine the extent of 
deviation, if any, of the net asset value per 
share as determined by using available 
market quotations from Applicant's $1.00 
amortized cost price per share, and the 
maintenance of records of such review. 


(b) In the event such deviation from 
Applicant's $1.00 amortized cost price per 
share exceeds 1/2 of 1 percent, a 
requirement that the trustees will promptly 
consider what action, if any, should be 
initiated by the trustees. 


(c) Where the trustees believe the extent of 
any deviation from Applicant’s $1.00 
amortized cost price per share may result in 
material dilution or other unfair results to 
investors or existing shareholders, they shall 
take such action as they deem appropriate to 
eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: redemption of 
shares in kind; selling portfolio instruments 
prior to maturity to realize capital gains or 
losses, or to shorten the average maturity of 
portfolio instruments of Applicant; withhold- 
ing dividends; or utilizing a net asset value 
per share as determined by using available 
market quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a 
dollar-weighted average portfolio maturity which 
exceeds 120 days. 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by the 
trustees in the exercise of their discretion to be 
appropriate indicators of value which may include, 
inter alia, (1) quotations or estimates of market value 
for individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable sources. 


2\n fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted average 
portfolio maturity in excess of 120 days, Applicant 
will invest its available cash in such a manner as to 
reduce the dollar-weighted average portfolio maturity 
to 120 days or less as soon as reasonably practicable. 





4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1. above, and 
Applicant will record, maintain and preserve for a 
period of not less that six years (the first two years in 
an easily accessible place) a written record of the 
trustees’ considerations and actions taken in connec- 
tion with the discharge of their responsibilities, as set 
forth above, to be included in the minutes of the 
trustees’ meetings. The documents preserved 
pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act, as if such documents were 
records required to be maintained pursuant to rules 
adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, in- 
cluding repurchase agreements, to those United 
States dollar denomination instruments which the 
trustees determine present minimal credit risks, and 
which are of “high quality’ as determined by any 
major rating service or, in the case of any instrument 
that is not so rated, of comparable quality as 
determined by the trustees. 


6. Applicant will include in each quarterly report, as 


an attachment to Form N-10, a statement as to 
whether any action pursuant to paragraph 2(c) above 
was taken during the preceding fiscal quarter and, if 
any such action was taken, will describe the nature 
and circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10889/October 3, 1979 


In the Matter of 


FIRST INCOME SHARES, INC. 
120 Wall Street 
New York, New York 10005 


(811-2622) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR ORDER 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY. i 


NOTICE IS HEREBY GIVEN that First Income Shares, 
Inc. (‘Applicant’), registered under the Investment 
Company Act of 1940 (‘Act’’) as an open-end, 
diversified, investment management company, filed 
an application on April 9, 1979, requesting an order of 
the Commission, pursuant to Section 8(f) of the Act, 
declaring that Applicant has ceased to be an 
investment company as defined by the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the repre- 
sentations contained therein, which are summarized 
below. 


Applicant states that it registered under the Act on 
February 17, 1976, under the name Chestnut Monthly 
Income Fund, Inc., which name was changed to First 
Income Shares, Inc., on July 15, 1976. The applic- 
ation further states that commencing February 1, 
1977, 3,000,000 shares of Applicant were offered to 
the public in an underwritten offering headed by 
Drexel, Burnham and Co. The application states that 
the offering was made with the intentions, disclosed 
in Applicant’s prospectus, that immediately following 
the closing of the underwriting: (1) the assets of 
Applicant would be exchanged for shares of First 
Investors Fund for Income, Inc. (‘First Investors’’), at 
net asset value, and (2) Applicant would then be 
dissolved. According to the application, the 
underwritten offering closed on February 15, 1977, 
and on February 24, 1977, 1,398,607 shares of 
Applicant were exchanged for shares of First 
Investors. The application further states that the 
exchange of shares was authorized by Applicant’s 
Board of Directors and was made on the basis of 
relative net asset values per share, which on the day 
of the exchange were $10.98 for Applicant and $9.02 
for First Investors. According to the application, the 
aggregate value of the shares of Applicant involved in 
the exchange was $15,356, 704.86. 


Applicant states that as of the date of the filing of the 
application, it had no assets or liabilities, and was not 
a party to any litigation or administrative proceeding. 
Applicant further states that it is not engaged and 
does not propose to engage in any business activities 
other than those necessary for the winding up of its 
affairs and that there are no shareholders of 
Applicant to whom distributions in complete 
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liquidation of their interests have not been made. 
According to the application, an application for 
dissolution was made with and granted by the State 
of Maryland on April 7, 1977. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company it shall so declare by order 
and, upon taking effect of such order, the registration 
of such company under the Act shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 26, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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LITIGATION 





Litigation Release No. 8880/October 1, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
THE FUNDPACK, INC., ET AL., (United States 
District Court for the District of Columbia, Civil 
Action No. 79-0859 


The Securities and Exchange Commission (‘‘Com- 
mission’’) announced today that on September 29, 
1979, Hon. Oliver Gasch, a Federal District Judge for 
the District of Columbia, entered a Final Order for 
appointment of independent directors and special 
counsel (‘Final Order’’) as to defendants The 
Fundpack, Inc., Holding Trust and Holdings of U.S. 
Government Securities, Inc. (the ‘‘Funds’’), a 
complex of mutual funds with offices in Coral Gables, 
Florida. The Funds, their investment adviser 
Fundpack Management, Inc. and its two broker- 
dealer subsidiaries, and the Funds’ former officers, 
directors and employees comprise the eighteen 
defendants in the Commission's action. See Litig- 
ation Release No. 8698, March 22, 1979. The Funds 
agreed to the entry of the Final Order without 
admitting or denying the allegations of the 
Commission's Complaint. The Final Order concludes 
the Commission's litigation with the Funds. The 
action as to the remaining fifteen individual and cor- 
porate defendants continues. 


Pursuant to the Final Order the Funds are required to 
appoint and thereafter nominate and recommend for 
election to their respective boards of directors four 
individuals satisfactory to the Commission, and the 
funds must maintain, until at least one year after the 
next meeting of their shareholders, boards of 
directors not less than 80% of whose members are 


satisfactory to the Commission. The newly 
constituted boards are required to call meetings of 
the Funds’ shareholders within six months, at which 
time they must recommend to shareholders the 
election of the required proportion of directors 
satisfactory to the Commission and recommend 
arrangements for the future management and 
disposition of the Funds. 


In addition, the Final Order requires that the Funds 
retain a Special Counsel to advise them until after the 
aforementioned shareholders’ meetings. The Special 
Counsel must among other things, (1) supervise the 
filing and dissemination of registration statements, 
prospectuses, annual and periodic reports and sales 





literature, receipts and disbursements by the Funds, 
portfolio transactions and proxy solicitations; (2) con- 
sult with and report to the Commission and the 
Court; and (3) advise the Funds’ boards in their con- 
sideration of arrangements for the future manage- 
ment and disposition of the Funds. After the perfor- 
mance of all of his duties, the Special Counsel must 
submit a final report to the Commission and the 
Court. 


The Final Order also requires that within 20 days, the 
Funds must report to shareholders concerning the 
Commission's Complaint, the history of this litigation, 
and the actions taken and to be taken pursuant to the 
Final Order and any other consents, undertakings, 
agreements or orders entered in the action. 


The Final Order supercedes certain provisions of an 
earlier preliminary injunction order entered by the 
Court on August 10, 1979, relating to the 
appointment and duties of the Court-appointed inde- 
pendent master of the Funds and to the requirement 
that the Funds solicit proxies and hold annual 
meetings of shareholders. In connection with the 
entry of its earlier order the Court found, as the Com- 
mission’s Complaint alleged, that the implementation 
in the Funds of an investment arrangement known as 
“switching” has, over a period of four years, imposed 
largely undisclosed costs and performance burdens 
on Fundpack. These have included borrowing 
expenses, high transaction costs, and investment 
losses due to a leveraged condition in the Fundpack 
portfolio during stock market declines. In addition, 
the Court found that the imposition of these costs 
evidenced self-dealing and breach of fiduciary duty 
by the Funds’ investment adviser and directors. See 
Litigation Release No. 8838, August 13, 1979. 





Litigation Release No. 8881/October 1, 1979 


UNITED STATES v. RUSSELL REED, ALSO 
KNOWN AS “STEPHEN WHITNEY”, JAMES S. 
DOYLE AND THOMAS FRANCIS RYAN 


Edward R. Korman, United States Attorney for the 
Eastern District of New York, and Stephen L. 
Hammerman, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on September 12, 


1979, Russell Reed, also known as ‘Stephen 
Whitney” (‘‘Reed’’), of Clinton Corners, New York, 
James S. Doyle (“Doyle’’), of Brentwood, New York, 
and Thomas Francis Ryan (‘‘Ryan’’), of Kings Park, 
New York, were indicted by a federal grand jury and 
charged with twenty (20) counts of conspiracy, 
securities fraud, and mail fraud. A hearing date has 
not been set for the case. 


The indictment charges that from on or about August 
24, 1978, until on or about October 30, 1978, defen- 
dants Reed, Doyle, and Ryan, by use of the means 
and instrumentalities of interstate commerce and of 
the mails, unlawfully, willfully, and knowingly con- 
spired to violate, and violated (1) Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 10b-5 pro- 
mulgated thereunder, and (2) Sections 2 and 1341 of 
Title 18, U.S.C., by their use of the United States 
Postal Service. Defendant Doyle, by his use of wire 
communications, conspired to violate Section 371 of 
Title 18, U.S.C., a general conspiracy provision 
concerning offenses against the United States or an 
agency thereof. 


More specifically, the indictment charges that on or 
about and between August 24, 1978 and September 
26, 1978, defendant Reed opened three securities 
brokerage accounts at the Huntington, New York 
branch office of Shearson Hayden Stone, Inc. 
(““Shearson’’) through defendant Ryan in the names 
of International Credilogical Corporation (‘‘Inter- 
national’), Universal Gym Equipment Corporation 
(‘‘Universal’’) and Whitney Stonehill & Lawler 
(“WS&L”).From on or about August 24, 1978 until 
on or about October 20, 1978, defendant Reed placed 
orders through defendant Ryan in the three afore- 
mentioned accounts for the purchase of approxi- 
mately $2,000,000 in various securities. Defendant 
Reed paid for these securities by delivering checks 
drawn on accounts in Florida, Puerto Rican, and 
Canadian banks where he had insufficient funds to 
pay the stated amounts. Furthermore, defendant 
Reed placed orders with defendant Ryan to sell 
securities he had not paid for, a fraudulent practice 
described in the securities industry as ‘‘free riding’. 


The indictment further alleges that Shearson was 
forced to liquidate the Reed accounts in order to pay 
other broker-dealers for the securities purchased on 
behalf of defendant Reed. Defendant Doyle 
participated in this scheme, by, among other things 
(1) making misrepresentations to a Shearson 
employee to the effect that he had verified with 
defendant Reed’s bank that there were sufficient 
funds to cover the deposited checks; (2) sending 
false wire communications to the Shearson Margin 
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Department in New York City, and (3) directing that 
certain of defendant Reed’s checks be redeposited. 


In a related matter, on December 6, 1978, Final 
Judgments of Permanent Injunction by Consent were 
issued by the Honorable Henry F. Werker, against 
defendants Reed, Doyle, Ryan, International, 
Universal, and WS&L in Sec v. Reed, et al., 78 CIV. 
5581 (D.F.M.Y.). 


For additional information, see Litigation Release No. 
8677. 





Litigation Release No. 8882/October 1, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
FIRST LIBERTY CORPORATION, ET AL., (M.D. 
Fla., Civil Action No. 77-623-CIV-TH) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office, and William Nortman, Associate Regional 


Administrator of the Miami Branch Office of the 
Securities and Exchange Commission, announced 
that on September 5, 1979, the Honorable William 
Terrell Hodges, Judge, United States District Court, 
Middle District of Florida, Tampa Division, signed an 
Order approving (1) the sale of First Liberty Investors 
Life Insurance Company, a wholly owned subsidiary 
of First Liberty Corporation (‘‘First Liberty’’), and (2) 
the Plan of Distribution of the assets of First Liberty 
to its creditors and shareholders. 


The Plan of Distribution was submitted to the Court 
for approval, pursuant to First Liberty’s consent to an 
Order of Permanent Injunction, entered on January 
12, 1978, which enjoined First Liberty from further 
violations of the registration and anti-fraud provisions 
of the Securities Act of 1933 and the Securities 
Exchange Act of 1934. 


The Plan of Distribution provides for the return by 
First Liberty to its shareholders of more than 
$1,200,000 of the proceeds from the sale of its 
common stock. 


For further details see Litigation Release Nos. 8576 
dated October 23, 1978; 8268 dated January 23, 
1978; and 8080 dated August 24, 1977. 
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